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Lincoln: Arbitrator 
F. Lauriston Bullard * 


To no other President could the words of the Apostle Paul— 
“this one thing I do’”—be applied so fairly and emphatically as } 
to Abraham Lincoln. He “would save the Union.” All other poli- 
cies were more or less incidental. As to foreign affairs, conscious f) | 
as he was of his defective knowledge of international law, he 
leaned upon the Secretary of State and the Chairman of the | 
Senate Committee on Foreign Relations, but always he was on 
guard, extensively revising certain Seward dispatches, and not 
hesitating to disagree with Sumner. Perhaps Professor Randall 
and Lord Charnwood are the only Lincoln biographers who al- 
lude to his “general interest in arbitration.” : 

Thirteen times President Lincoln deait with the amicable ad- 
justment of international differences in special messages to Con- 
gress or in paragraphs in his annual messages. The first arbi- } 
tration special was written just 12 days after his inauguration. 
It concerned a left-over from the Buchanan Administration. 
Great Britain and the United States did not agree as to “the 9 
boundary line between Vancouver’s Island and the American 9 
Continent.” The Senate asked if the new President would approve 
arbitration. He would. 

There followed a series of agreements for the settlement of ¥ 
differences with six Latin-American nations. Those with Co- | 
lombia, Costa Rica, Peru, Ecuador, and Chile had to do with * 
damage claims. The controversy with Chile was ended by the ¥ 
arbitration award of the King of the Belgians. With Nicaragua | 
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there was an adjustment of difficulties over interoceanic transit 
across that country. These negotiations all were with minor 
powers. Uncle Sam was looking for friends and making them 
all the way from the Rio Grande to Cape Horn. With Madrid 
there was besides a rather ugly dispute over Spain’s demand for 
maritime jurisdiction over the waters surrounding Cuba out to | 
six miles from low-water mark on the coasts of the island, or | 
double the recognized three-mile limit. 

The outstanding illustrations of the President’s thinking in 


* Reprinted from The Christian Science Monitor, February 7, 1948, 
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this field came amidst the excitereht over the Trent affair late 
in 1861 and during the closing months of 1864 amidst the clamor 
over the depredations of the Alabama. 

In November of the former year, Capt. Charles Wilkes, in com- 
mand of the San Jacinto, an American cruiser, acting without 
the authority of his Government, overhauled the Trent, a British 
merchant vessel, and removed from her two eminent Confed- 
erates, James Murray Mason and John Slidell, whom Jefferson 
Davis was sending as envoys to England and France. 

They were brought to Boston Harbor and lodged in Fort War- 
ren. The North hailed this rash deed with paroxysms of jubila- 
tion. England denounced it with intense indignation as a shock- 
ing violation of international law. For a few weeks war seemed 
unavoidable, what with frantic glee on one side of the sea and 
frantic rage on the other. England actually sent 8,000 troops to 
Canada. The Federal Government was in a tight place; war might 
mean the splitting of the Union. 

Lincoln wisely kept quiet, even making no mention of the mat- 
ter in his annual message in December. A few days before 
Christmas his old friend, Senator Browning, learned how his 
mind was working. When his visitor suggested that this was “a 
proper case for arbitration,” the President produced a paper in 


his own handwriting which the Secretary of State might send 
to the British Minister in Washington. He indicated that the 
Administration was willing to go to “friendly arbitration” and 
would “abide the award.” Or, as an alternative, the Government 
would make “reparation,” provided the settlement were accepted 
as “the law for all future cases of the kind” between the two 
countries. 


In the end the President withheld this “experimental draft,”’ 
and the Cabinet unanimously indorsed Seward’s adroit and com- 
prehensive statement, with its concluding clincher that the envoys 
“will be cheerfully liberated.” War had been averted; that was 
the main thing. 

While this notable paper can be found in any complete edition 
of Lincoln’s writings, our other example is hardly known at all. 
The Alabama case was very different. That celebrated Confed- 
erate raider, and several others only a little less destructive to 
American commerce, had been built in British yards, and fitted 
with arms and equipment derived from England at the Azores, 
Nassau, and elsewhere. 

They roamed the seas and took heavy toll of American lives, 
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ships, and goods. After two years the American man-of-war 
Kearsarge found the Alabama at Cherbourg and their famous 
duel was fought in the English Channel. 

The Northern States flamed with exultation. Obviously the 
Washington Government had a case for damages. The raiders 
had been built in the plants of a neutral nation. Public senti- 
ment was unanimous that England must pay. With the ending 
of the war the United States compelled recognition as a great 
power; its demands could not easily be disregarded. 

It happened that Thomas Balch, a member of the Philadelphia 
bar, who had been living abroad and in 1864 was residing in 
Paris, was at Cherbourg when the Alabama was sunk. In the 
ensuing months he examined precedents and consulted conti- 
nental jurists, and decided to exert himself in behalf of a peace- 
ful determination of the issues between America and England 
arising from the depredations of the Confederate raiders. 

He came home and presented his views to various public men. 
Gen. Nathaniel Banks, on leave from his post in New Orleans, 
La., arranged an interview for him with the President. As to an 
arbitration court, Lincoln’s comments were: “That might be 
possible—in the future. . . . A very amiable idea. . . . Not pos- 
sible just now. The millennium is a long way off. . . . But start 
your idea. It’s a good one. It may make its way in time.” 

It did. Lincoln had to be mindful of public opinion in 1864. 
Many editors refused to print the Balch plan. Horace Greeley 
finally did so, and Balch was derided as “an infernal Britisher.” 
But after eight years the Geneva tribunal heard the case and 
awarded damages, and Balch published evidence to show that 
his was “‘almost precisely the plan of arbitration” which set the 
stage for that celebrated international drama. 

Had Lincoln lived he would have rejoiced over that millennial 
achievement. He had concluded his Second Inaugural with an 
invocation for “a just and lasting peace among ourselves and 
with all nations.” 
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Random Thoughts on Good Behavior 
in Arbitration 


Frances Kellor* 


The American Arbitration Association is probably the first 
organization to draft a Code of Good Behavior for members of 
its Panel of Arbitrators. This was in 1927 and it was called Sug- 
gestions for the Guidance of Arbitrators. This was followed by 
a Code of Ethics called The Arbitrator and His Office in 1941 
and was consummated in 1946 in a Code of Ethics for Arbitra- 
tors. Such has been the evolution in ethical thinking. Now this 
Code is in process of review to determine whether it meets the 
challenge of 1948. 

Without prejudicing the findings of that inquiry, it is now 
clear that the problem of good behavior in arbitration cannot be 
limited to arbitrators and that a Code of Ethics for Arbitration 
must extend far beyond the duties, obligations and actions of 
arbitrators. For unless there is correspondingly good behavior 
by parties and their counsel and by the administrators with 
ethical concepts broad enough to include all, the arbitrator is 
going to have a hard time living up to any Code that is strictly 
limited to his office. 

From time to time courts have handed down decisions which 
point the way to a Code of Ethics for parties. These have never 
been assembled from the viewpoint of what constitutes good be- 
havior among parties. To these ethical concepts have been added 
those set forth in Rules of Procedure, also not assembled in work- 
able form. It may be noted here by way of illustration that so 
long as parties select as arbitrators, partisans to their cause, it 
is futile to set forth an ethical standard that arbitrators should 
be impartia] and should dispense even-handed justice. It may 
be noted also that so long as parties waive the very safeguards 
which court decisions have set forth for their protection, arbi- 
trators have no choice but to proceed under whatever presump- 
tion of bias has been waived—so often in words but not in spirit, 
later to flare into accusations by the losing party. 

Arbitration, unlike other processes of settlement, is a coopera- 


* First Vice-President, American Arbitration Association. 
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tive not a competitive undertaking. Its principles of good con- 
duct pertain to the voluntary cooperative undertaking by parties 
to settle, through their own powers of self-regulation and disci- 
pline, their differences or disputes. Therefore, the problem of a 
Code of Ethics for Arbitration is an intricate one in which 
standards of conduct for parties, arbitrators, counsel and ad- 
ministrators are inseparable and the eventual Code must set 
forth jointly and separately an integrated acceptable standard of 
conduct for all of them. 

Since this is only the beginning of our thinking on the subject, 
let us examine briefly some basic considerations of good conduct 
that are indispensable to an amicable, fair, just and expeditious 
arbitration proceeding. 

Of first importance is good manners. It is sometimes pointed 
out that labor disputes being sometimes turbulent or violent in 
language, arbitration would be more friendly and democratic 
if it yielded to this atmosphere, or at least to a high degree of 
informality. The Association has not found it so. On the con- 
trary, every human being responds to consideration, courtesy and 
deference, which are the essence of good manners. If the arbi- 
trator and the administrator and the parties set a good example, 
it will be found to ease off many tense situations, disarm sus- 
picion and convey a sense of sincerity and integrity which is a 
function of true good manners. 

An example of this may be afforded in the treatment of wit- 
nesses. Most witnesses are reluctant to appear either in a court 
or a tribunal. Why? Because they need to be assured of fair 
treatment and not be afraid of being tricked, harassed, duped, 
confused or humiliated by the bad-mannered tactics of examina- 
tion or cross-examination. Witnesses have rights and duties 
which should be respected—and respect is conducive to good 
manners. 

Another important factor is the use of good English. A pro- 
ceeding that is free from rough and uncouth language that is not 
interspersed with swearing is not a “sissy proceeding”. Men 
respond to culture as they de to good manners. The arbitrators 
and the administrator can set good examples by keeping a pro- 
cedure on a high level that inspires respect and confidence. 

Respect is an essential element of good behavior in an arbitra- 
tion. When a person is chosen as arbitrator, his office as a judge 
should command respect. If it does not, then the arbitrator has 
been wrongly chosen, or for purposes other than a judge. When 
a responsible administrator is acting under Rules chosen by the 
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parties, it is due the administrator that the parties respect 
those Rules and help the administrator in their application. 
When parties and counsel face each other over the Tribunal 
table, respect for the proceeding should compel them to lay aside 
the tactics of besting each other in a fight. 

Attractive surroundings for hearings are a part of an ethical 
concept. Bare, dirty, ill-kept, dark, disorderly hearing-rooms are 
not conducive to good conduct among men who come to arbitra- 
tions with the ugliness, strain, fear and pugnacity which disputes 
ordinarily engender. The skaters on Rockefeller Plaza can little 
know how many times discordant parties, strung to high points 
of tension, have had it eased off by standing side by side and 
observing the gay scene below them. Nor can observers fail to 
note the responsiveness of parties, worn by anxiety and uncer- 
tainty, to the cheerful and even beautiful surroundings into which 
they come to tell their troubles. The investment is not accidental 
but purposeful and pays high dividends in restoring goodwill 
and in continuing old friendships. 

The attitude of the administrators can well become the sub- 
ject of ethical consideration. The rude, abrupt, indifferent or 
superior clerk who is uninterested in the person who comes to 
him seeking advice or information is not making friends for arbi- 
tration. Taking arbitrariness out of arbitration is distinctly an 
ethical problem. The absence of force should at all times be 
conspicuous; and the presence of courtesy should prevail. 

Parties who try to use arbitration to gouge their competitors, 
are guilty of bad behavior because by so doing they imperil the 
spirit of arbitration which is to find a settlement through co- 
operation. When they force to arbitration matters that have not 
been included in their agreement, or put in extravagant claims to 
force a compromise, or create unnecessary delays or obstacles 
to settlements, such behavior does not raise the ethical content 
of the arbitration. 

Good behavior in arbitration requires that the fees charged 
should be commensurate with the service rendered. Men in dis- 
pute are men in trouble. It is easy to take advantage of the man 
in trouble and to charge fees that often have no counterpart 
either in the hours given or in the competence of the person 
serving. It is bad behavior to charge what the traffic in trouble 
will bear because in the long run it brings arbitration into dis- 
repute, creates antagonism and even fear of entry into a proceed- 
ing. Inflated expense accounts are bad behavior because the 
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man who pays them often becomes an enemy instead of a friend 
of arbitration and is on the watch for being imposed upon. 

In the practice of law, good behavior is to a very considerable 
extent regulated by court rules, canons or ethics and by the 
alertness of bar associations. In the practice of arbitration, 
parties, counsel and arbitrators are their own mentors, unless 
some rules are set to guide them. As rules have not been deeply 
concerned with good behavior, this field of conduct is still wide 
open for examination and formulation, not so much from the 
technical aspects of procedures as from the viewpoint of main- 
taining the spirit of arbitration as an ameliorative way of Ameri- 
can life and as an instrument of civilization. 
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International Program of 
The American Arbitration Association 
Harry L. Derby* 


The American Arbitration Association is an American insti- 
tution for the advancement of human welfare, tranquillity and 
understanding through a reduction in the volume of disagree- 
ments, disputes and differences that now prevail so generally 
among mankind. 

The Association is a mechanism for bringing accord out of 
discord, understanding out of misunderstandings, agreement out 
of disagreement and friendships out of enmities. For this pur- 
pose it utilizes in a methodical, organized way the vast resources 
of goodwill, good faith, competence and confidence that repose 
in the American people and in their institutions. 

It is a laboratory where disputes and their social and economic 
consequences are studied, analyzed and where remedies are 
sought to relieve the people of the high costs, discomforts and 
disasters that result from unsettled differences or long-delayed 
controversies. 

It is an educational and scientific organization for the training 
of people in ways of amicable thinking and acting, and in proc- 
esses where self-determination and self-regulation hold a pre- 
dominant place in the gradual control of disputes and differences 
that are vital to the public welfare, as well as to the tranquillity 
of individuals. 

The Association provides Tribunals where parties in dispute 
may settle their controversies amicably, speedily and at a low 
cost in time, money and energy. 

This Association is the only organization of its kind in the 
world. It puts into effect the distinctly American concept that 
arbitration is being set free from economic and legal institutions 
to become a way of life in the daily affairs of people. An even 
more distinctively American belief is the one that the process of 
arbitration can be so organized and developed as to make it easily 
available to all of the people of their own volition. The experi- 
ment of separating the spirit of arbitration from the technicali- 


* Chairman, International Business Relations Council. 
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ties of law and from the bureaucracy of governments, as a peo- 
ple’s movement which they alone maintain and operate, is unique 
in arbitration history. Taking this means of private settlement of 
disputes into the heart of the free enterprise system, as a natural 
function of free peoples, and to their doorsteps and offices and 
shops is essentially a modern American undertaking. 

The attention which arbitration focuses upon the devitalizing 
presence of discord and controversy is a new responsibility. Far 
too little attention is paid to the gravity of such differences and 
disputes in their infancy; and to the urgency of their early con- 
trol in the interest of public welfare. Two World Wars have 
greatly strengthened the hold of controversy upon peoples. This 
is true, not only of real disputes involving things of value and 
rights, but of procedural disputes. There is today a vast amount 
of controversy over how to settle disputes—so much so that the 
real issues evade consideration before they lead to social disaster 
or to war. 


INTERNATIONAL AGENCIES OF THE ASSOCIATION 


The Association has established two agencies for the advance- 
ment of international arbitration: 

The International Business Relations Council operates in dif- 
ferent countries outside of the Western Hemisphere at the eco- 
nomic level. It is interested primarily in the improvement of 
arbitration machinery, procedures and systems looking toward 
the building of a universal system of arbitration which will co- 
ordinate and make mutually available to all people, existing 
facilities for international peace and security through economic 
institutions and trade routes. The Council has a central organi- 
zation and operates through International Trade Arbitration 
Correspondents and Advisors in the trade centers of the world. 
It is primarily interested in the advancement of the knowledge 
and practice of arbitration in all countries. 

This Council undertakes to make attractive in a universal sys- 
tem the American pattern of commercial arbitration as it exists 
in the Association, in the Inter-American Commercial Arbitra- 
tion Commission and in the Canadian-American System and as 
it is practiced jointly in the 22 countries of the Western 
Hemisphere. 

The Research Institute for the Advancement of a Science of 
Arbitration is in process of organization. It operates at the cul- 
tural level and is composed of economists, teachers and other 
professional men of the different countries. Its function is to 
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study the history, development and status of arbitration in each 
country, to explore its teaching, to formulate instruction and to 
plan the organization of arbitration as a science for the systema- 
tic alleviation of the present evils of controversy and for the 
control of future discord and disputes. 


THE INTERNATIONAL PROGRAM 


Through these two international agencies—the International 
Business Relations Council on the economic level, and the Re- 
search Institute on the cultural level, the Association is initiat- 
ing a long-term program, designed to reach the people of the 
world and to enlist their individual support of arbitration as a 
means of maintaining tranquillity in domestic affairs and in the 
advancement of peace and security in international affairs. 
Briefly, this Program contemplates the following activities: 


1. Surveys of the social and economic history of arbitration 
in each country, its practice by the people, its usefulness 
in controversy and its present status, with a view to its 
amplification and acceptance by the people as a part of 
their way of life. These surveys constitute the foundation 
of knowledge for planning and education. 

. Where mechanisms for the settlement or control of disputes 


are found to exist in a country, their expansion and 
strengthening according to a social and economic pattern 
is of importance. In this undertaking the Correspondents 
and Advisors of the International Business Relations Coun- 
cil, located in the leading trade centers, will be available 
for extending the acceptance of arbitration by the people 
engaged in trade within a country. 

Where mechanisms or facilities are sufficiently strong 
within a country to support an international system of 
arbitration, they should be brought within the plan for a 
universal system of arbitration and be of help in the de- 
velopment of a science of arbitration, through the coordina- 
tion and adaptation of commonly accepted standards and 
practice. 

. Where no mechanisms exist, or where the knowledge of 
arbitration among the people is meager, the task of pri- 
mary education in the principles and use of arbitration will 
fall to the Research Institute. The problem is to obtain 
voluntary acceptance by the people of a country of arbitra- 
tion as a way of life and of freedom and of self-regulation. 
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As already indicated, study and the teaching of arbitration 
will take first place. 

. Conferences on arbitration are comparatively rare.' As a 
way of educating the people of a country, they are of great 
excellence. Those held in the United States have con- 
tributed greatly to the advancement of arbitration. The 
international program calls for the holding of conferences 
more frequently in the Western Hemisphere and for con- 
ferences to be held in other countries. The conference 
called for late 1948 in the United States will doubtless 
create a Conference Board of the International Business 
Relations Council and Research Institute to plan and con- 
duct arbitration conferences on a wide scale in different 
countries and more intensively in the United States. 
Practice arbitrations have been found to be a practical 
method of instruction. A practice arbitration shows how 
the people conduct the settlement of their disputes, be- 
ginning with its origin and ending with the making of the 
award. Those presented at the Yale Law School and 
at Amherst College and before Bar Associations demon- 
strate both the popularity and practicability of showing 
arbitration as a way of living in the midst of discord and 
conflict. The extension of this method of education through 
motion pictures and other devices will be followed as a 
method of education in institutions of learning and in as- 
semblies of people as well as in homes, workshops and 
offices. Through these devices, practice arbitrations can 
be put into the language of the people and they can see an 
arbitration in action. 

. Courses of instruction or, even single lectures on arbitra- 
tion in international affairs, are quite unknown. The youth 
of all countries come into international human relations 
practically unaware of the part arbitration has or can take 
in the control or settlement of disputes that otherwise may 
lead to war. One of the functions of the Research Insti- 
tute will be to collect source material and to organize it 
for the purpose of teaching arbitration in courses on his- 
tory, economics, sociology, philosophy and other subjects 
of which it can be made a part. The production and dis- 
tribution of a new literature on the social and economic 


1 One such Conference was held in the Western Hemisphere in 1943 and 
one in Paris in 1946. 
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place of arbitration in civilization will be one of the func- 
tions of the Research Institute, thus facilitating instruc- 
tion in arbitration and in the training of a personnel to 
carry on the practice of arbitration. In this connection, 
the expansion of The Arbitration Journal, now published 
quarterly by the American Arbitration Association, into 
more frequent issues and in languages other than English 
would be considered. 

The great active instrumentality for eliminating or con- 
trolling disputes that may lead to war, is the promise to 
arbitrate a future dispute before it arises or gains head- 
way. The arbitration provision in contracts, agreements, 
treaties and other arrangements is an instrument of civili- 
zation. This program undertakes to make this promise 
effective in contractual relations among peoples or between 
states. 











No Blood on the Streets of Chinatown 
SIDNEY HERSCHEL SMALL * 


Accomplished arbitrations are bright spots in the history of 
the Chinese Six Companies in San Francisco, although the deter- 
mination of controversies is only one function of the Chung Wah 
Wui Kwoon. Since its founding in the 1850’s it has spoken and 
acted for the majority of Chinese, and has also been their quasi- 
judicial tribunal. The object was to afford mutual help and pro- 
tection for men whose skin, language, dress, diet and customs 
were so different from those of other men pouring out of packets 
and clippers during the gold rush. 

Six groups were organized by virtue of the districts from 
which they had come. Although China had thousands of societies 
and associations, there had been no like banding together of 
Chinese when abroad. The first immigrants went directly to the 
mines. But when their number swelled to 50,000 in the 1850’s, 
more and more remained in San Francisco, as shopkeepers or 
workers, or to provide entertainment for the laborers down from 
the diggings. Lack of any consular agency to which appeals could 
be made caused a hasty consolidation of the individual companies. 
The Chung Wah Wui Kwoon—the Meeting Hall of the Chinese 
People—became the voice of the immigrants. Americans gave 
this over-all organization the obvious name of the Six Companies. 

Scholars—learned sin sang—were brought from China to head 
each company and to serve as a board of presidents of the con- 
solidation. A board of directors, one representative from each 
company per 500 members in its roster, assisted the Honorable 
Old Men. The Six Companies prepared to handle all Chinese 
problems in the growing community, both internal and external. 

One of the first problems, and a fore-runner of the later deadly 
tong wars, was the settling of differences between Chinese in the 
mines. Arbitration quickly ended the trouble. Next was vandal- 
ism in Chinatown, and because Chinese were prohibited by stat- 
ute from testifying in court cases in which whites were involved, 





* Excerpts from an article in Saturday Evening Post of September 27, 
1947. Reprinted by special permission of the Saturday Evening Post. 
Copyright 1947 by The Curtis Publishing Company. 
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Chung Wah Wui Kwoon engaged private white policemen to 
patrol the district. ... 

Although the Chung Wah Wui Kwoon is set up to handle indi- 
vidual and collective problems referred to it by the district asso- 
ciations which compose it, there is no interference in the strictly 
internal affairs of the associations. The Six Companies, as the 
coordinating unit, has unlimited power to act for the general 
welfare. Its record in preventing warfare is proof to China- 
town that the United Nations, almost identical in structure, will 
also work. 

If the Six Companies has difficulties within the organization, 
one reason is that the older men have not forgotten past discrimi- 
nations. These add bitterness to lesser present-day injustices, 
such as the forbidding of their sons to occupy property outside 
of Chinatown—a diversity of citizenship now before the Federal 
courts. 





THE VOICE OF ARBITRATION 


The wide variety of the scope of the discussions at which representatives 
of the AAA appeared during the first months of 1948, is as striking and 
encouraging as is the geographical spread of these meetings. A conference 
of Faculty Delegates from New York State Teachers Colleges held at AAA 
Headquarters from February 5-7, 1948 was addressed by Frances Kellor, 
First Vice President, AAA, on ‘Settlement of International Trade Disputes 
as a Basis for Peace’ and by Martin Domke, International Vice President, 
AAA, on ‘Controversies within the United Nations’ and on ‘Economic Peace 
under the Marshall Plan’... . J. Noble Braden, Tribunal Vice President, 
AAA, appeared before the National Institute of Rug Cleaners’ Convention 
at Columbus, Ohio, February 2nd ... Paul Fitzpatrick, AAA Administra- 
tive Vice President, addressed the Sheldon-Claire organization on ‘The Sales- 
man’s Stake in Arbitration’ on January 30th, and spoke before the Erie 
County Bar Association at Buffalo, February 18th . . . J. S. Murphy, Panels 
Director of AAA, lectured on arbitration clauses in contracts at Xavier 
Labor School, February 3rd... J. 8S. Cardinale, former Executive Secre- 
tary of the Inter-American Commercial Arbitration Commission, gave a 
series of lectures on Inter-American arbitration, at the College of the City of 
New York... <A. A. Desser, Director Labor-Management Division of 
AAA, toured the West Coast, spoke on ‘Effective Methods of Settling Labor 
Disputes’ at the Industrial Relations Conference sponsored by the Chamber 
of Commerce of the U.S.A. and the Seattle Chamber of Commerce; lectured 
at a Labor Relations forum of Seattle College and met with industry and 
labor leaders at smaller group discussions in San Francisco and Los Angeles. 
‘The Taft-Hartley Law & Settling Personnel Problems’ was the subject of 
Mr. Desser’s addresses before the Industrial Foremens’ Club, Hartford, 
Conn., on February 5th, and ‘Labor Management Scene today and Settling 
its Problems’ was his subject at the Lynchburg, Virginia meeting of the 
Society for the advancement of Management, January 28th. 
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International Disputes and the 
Limitations of the United Nations 


Kurt Wilk* 


The prominent place assigned to the settlement of disputes in 
the Charter of the United Nations is matched significantly, if 
less conspicuously, in scattered provisions of other recent inter- 
national agreements. Together these rules indicate the importance 
which has been attached to dealing in advance with the adjust- 
ment of disputes within the framework of international agencies 
in the new growth of international organizations during and since 
the last war. But this trend is neither comprehensive nor uni- 
form. Very different types of controversies are contemplated in 
the various conventions. Nor is there any uniformity in the role 
which organs within particular agencies are designed to play in 
the settlement of such controversies. There is no ground to think 
of the Security Council or the General Assembly of the United 
Nations as a typical or model organ for the settlement of dis- 
putes between governments. They can contribute to settlements 
only within lines which are marked out in the Charter and are 
being developed in the practice of the United Nations. These 
lines are in the nature of limitations even though drawn in the 
Charter in different and often less strict terms than in other re- 
cent conventions. They are no less effective limitations for being 
in part rather uncertainly fixed and controversial themselves. 
Only in the light of these limitations can the contribution of 
United Nations organs to the actual settlement of disputes be 
properly understood. 

First. The organs of the United Nations concerned with non- 
judicial settlement of international controversies have only speci- 
fied powers of limited scope in this field under the Charter. Be- 
yond consideration and discussion of controversies,’ the Security 
Council may act as a tribunal handing down terms of settlement 
only on submission by the parties,? and the General Assembly 


* Associate Professor of Government, Wells College, Aurora, N. Y. 

1 Charter, Arts. 11 par. 3, 24 par. 1, 35 pars. 1 and 2, 99 (Security Coun- 
cil); Arts. 10, 11 pars. 2 and 4, 35 par. 2 (General Assembly). 

2 Arts. 37 pars. 1 and 2, 38. 
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only on the initiative of the Council.* Practice so far has shown 
the second condition to be less exceptional in fact than the first. 
In no case has the Council been requested by the parties to recom- 
mend terms of a settlement. Two cases were taken off the agenda 
of the Council to enable the Assembly to make recommendations. 
In the Spanish situation, the issue among Members as to action 
to be taken was resolved for the time being by the Assembly 
resolution recommending the recall of their ambassadors and 
ministers from Madrid.‘ In the Greek situation, the final As- 
sembly resolution included both recommendations for a settle- 
ment and provisions for means for its implementation.°® 

Second. There are limits to the jurisdiction to exercise these 
powers, and to the corresponding obligations of Members of the 
United Nations, which result from the definition of the contro- 
versies subject to pacific settlement under the Charter. Unlike 
some conventions dealing with international agencies of more 
limited scope, the Charter does not confine its provisions for set- 
tlement to disputes concerned with any particular subject matter 
or disputes arising from any specific situation.* Instead, it limits 
the obligations of Members and the obligations and powers of the 
Organization more broadly to international controversies affect- 
ing peace and security (art. 1 no. 1, art. 2 no. 3, art. 24 par. 1). 
Accordingly, the power of the Security Council to “call upon the 
parties to settle their dispute” relates to the initial obligation of 
Members to seek a solution by peaceful means of their choice, 
which is confined “to any dispute the continuance of which is 
likely to endanger the maintenance of international peace and 
security” (art. 33 pars. 1 and 2). Its power of investigation is 
designated only “to determine whether the continuance of the dis- 
pute or situation is likely to endanger the maintenance of peace 
and security” (art. 34). And its powers of recommendation are 
normally confined to a dispute or situation “of the nature re- 


3 Art. 12. 

* Security Council decision, Nov. 4, 1946, Report of the Security Council 
to the General Assembly, U.N. Doc. A/366, Aug. 1, 1947, p. 2; General As- 
sembly resolution, 12 Dec. 1946, 1 U.N. Weekly Bull. no. 21 p. 21 (1946), Re- 
port by the President to the Congress for the Year 1946, Dept. of State 
Pub. 2735, p. 98. 

5 Security Council decision, Sept. 15, 1946, see New York Times, Sept. 16, 
1947, p. 1; General Assembly resolution, Oct. 21, 1947, 3 U.N. Weekly Bull. 
512, 546 (1947). 

6 For references and discussion, see M. Domke, “The Settlement of Dis- 
putes in International Agencies,” 1 The Arbitration Journal (N.S.) 145, 
148-9 (1946). 


17 











ferred to” in connection with the initial obligation of the parties 
(art. 36, 37). Only “if all the parties to any dispute so request” 
may the Council make recommendations “without prejudice” to 
all preceding provisions, and thus apparently regardless of the 
character of the dispute (art. 38). It is true that discussion and 
investigation by the Council are not restricted to disputes of any 
specified character. The Council may investigate “any dispute, 
or any situation which might lead to international friction or give 
rise to a dispute” (art. 34). And it may have “brought to its at- 
tention,” and may presumably then consider and discuss, “any 
dispute, or any situation referred to” in the investigation article 
(art. 35). But obviously neither discussion nor investigation 
could be confined to disputes of any specified character without 
begging the question which discussion and investigation would 
purport to answer: whether the dispute is of such a character as 
to call into play any of the specific powers of the Council within 
its limited jurisdiction. In fact, absence of a threat to peace or 
of reason to believe such a threat to exist has been argued among 
grounds to support abstentions or negative votes in the Security 
Council, as in the Indonesian case by the United States and 
Netherlands representatives, in the first Greek case by the United 
States representative, in the second Iranian case and the AIl- 
banian case by the Soviet representative, and others. However, 
it is not always clear whether the argument was meant to concern 
jurisdiction or substance.’ 

A further limitation of the Security Council’s jurisdiction in 
the exercise of some of its powers has been derived from the dis- 
tinction in the terms used to designate controversies to be settled 
under the Charter. The initial obligation of the Members to seek 
a solution is defined as that of parties to a “dispute” (art. 33). 
Some of the powers of the Security Council similarly relate to 
disputes (art. 33 par. 2, 37 par. 2, 38) while others extend to both 
disputes and situations (art. 34 and 36 par. 1). The distinction 
is observed even in the provisions for bringing issues to the 
Council’s attention and thus enabling it to consider them (art. 35 
pars. 1 and 2, 11 par. 3, 99). And the effect of the distinction has 
been carried over into the voting provisions of the Council since 
abstention from voting, and thus from vetoing as the case may be, 


7See statements by the U.S. representative, 1 Journal of the Security 
Council 120 (1946) and Report by the President to the Congress, supra, 
p. 35; by the Netherlands representative, 1 Journal 189 (1946); by the 
U.S.S.R representative, id. 489-490 (1946) and U.N. Doc. A/366, Aug. 21, 
1947, supra, pp. 89, 95. 
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is required only of “‘a party to a dispute” (art. 27 par. 3). In the 
first Iranian case, the question whether a dispute requiring ab- 
stention by the Soviet Union as a party thereto existed was 
touched upon but not decided in the Council.* In fact it has not 
yet been authoritatively established what the exact distinction is 
between a dispute and a situation,® nor whether the Council must 
make a preliminary decision whether a dispute or situation exists 
and if it affects peace and security before it can exercise its 
jurisdiction.*° 

Exercise by the Security Council of its jurisdiction “in re- 
spect of any dispute or situation” in turn precludes recommenda- 
tions thereon by the General Assembly unless at the Council’s 
request. With this overriding exception, the Assembly’s jurisdic- 
tion extends to “any questions or any matters within the scope of 
the Charter or relating to the powers or functions of any organs” 
of the United Nations (art. 10, 12). Its general scope is not 
limited to enumerated powers but in the case of disputes would 
seem to extend only to such as are referred to in the Purposes and 
Principles and other provisions of the Charter." 

How much in all this is a matter of refinement of definition or 
of poor draftsmanship is in doubt ** but of little significance now. 
For whichever state interested in an international controversy 
suspects, rightly or wrongly, the objectives for which the powers 
of the international agency might be exercised in the particular 
case will rely on any restriction of those powers and of its own 
corresponding obligations. It is likely to avail itself of any terms 
that may be construed as restrictive, as the emerging practice 
of states in both Council and Assembly suggests. 

Third. The exercise of such powers as the Security Council and 
the General Assembly have in this field, and the very determina- 


8 Statement by the President of the Council, 1 Journal 58 (1946). 

® See distinction proposed by L. M. Goodrich and E. Hambro, Charter of 
the United Nations (1946) 138-139, 146. 

10 Such a décision préalable is strongly urged by C. Eagleton, “The Juris- 
diction of the Security Council over Disputes,” 40 American Journal of In- 
ternational Law 518, 518, 520, 527-533 (1946). 

11 See the position taken by the U.S. delegation to the General Assembly 
in the Spanish question on the ground that the Franco regime did not con- 
stitute a threat to peace, Report by the President, swpra, p. 11. 

12 See, on the one hand, Goodrich and Hambro, supra, and on the other, 
J. B. Reston, “Votes and Vetoes,” 25 Foreign Affairs 18, 18-19 (1946), argu- 
ing that “dispute” and “situation” were used synonymously at Yalta and 
San Francisco. And see generally L. M. Goodrich, “Pacific Settlement of 
Disputes,” 39 American Political Science Review 956, 968 (1945); C. Eagle- 
ton, supra, 513. 
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tion by them of their limitations, are conditioned by the char- 
acter of these organs, and by the rules and developing practice 
of their procedure. Both are so constituted, and granted such a 
scope of powers beyond the settlement of disputes, as to minimize 
impartial and disinterested detachment from controversies be- 
fore them. Their composition (arts. 9 par. 1, 23 par. 1) assures 
participation precisely of interested powers, and especially those 
with most widespread interests. Their powers with regard to 
international controversies are incidental to wider and eminently 
political functions—the ‘‘maintenance of international peace and 
security” by the Security Council, and the “general scope” of dis- 
cussion and recommendation by the General Assembly * and the 
weight of interested political opinion is further increased by the 
voting provisions for both bodies." 

Rules could be adopted by either organ (art. 21 and 30) for the 
specific procedures of pacific settlement. Such rules could not 
eliminate the considerations of political expediency which the 
composition, scope of powers and voting requirements of these 
bodies invite. But they might circumscribe the freedom of Mem- 
bers to apply such considerations ad hoc to arguments and de- 
cisions on the procedures, methods and terms of each settlement. 
It is significant that neither has yet seen fit to adopt detailed 
rules of procedure for the pacific settlement of disputes.'’® The 
Provisional Rules of Procedure of the Security Council merely re- 
fer to disputes or situations when dealing with the grounds for 
calling a meeting of the Council and, by implication, with invita- 
tions of non-members of the Council to participate in its dis- 
cussions."® A new beginning has been made recently when a 
study of specific methods and procedures for the pacific settle- 
ment of international disputes outside of submission to the Gen- 
eral Assembly or Security Council was initiated by the Interim 
Committee of the General Assembly.*’ 


18 Art. 24 pars. 1 and 2, referring to Chapters VII, VIII, and XII as well 
as VI; Arts. 10, 11, and 14. 

14 Art. 18 par. 2, 27 par. 3. See the comments by Reston, supra, 17-18. 

15 See the proposal for rules of procedure in “The Challenge of Disputes,” 
1 The Arbitration Journal (N.S.) 10 (1946). 

16 Rules 3 and 37, U.N. Doc. S/96, June 27, 1946. On Security Council 
procedure generally see H. Kelsen, “Organization and Procedure of the 
Security Council of the United Nations,” 59 Harvard Law Review 1087 
(1946). 

17Qn the appointment of a Sub-Committee of the Interim Committee 
(“Little Assembly”) for this purpose, see New York Times, Feb. 12, Feb. 14, 
March 3 and 4, 1948. 
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To recognize these limitations should dispel illusions that the 
United Nations already provides the machinery for the compre- 
hensive settlement of international disputes by preestablished 
orderly procedure. It should also emphasize that such settlement 
continues to depend upon the initiative or cooperation of the 
parties and the availability of impartial machinery to which both 
the parties and the political agencies of conciliation such as the 
United Nations can turn. 


NEWS AND NOTES 


Inter-American Settlement of Disputes. The Organic Pact of the 
Inter-American System, a project submitted to the Ninth Inter- 
national Conference of American States at Bogota, Colombia by 
resolution of the Governing Board of the Pan American Union 
of February 4, 1948, provides in art. 6 Part II Chapter II: Pacific 
Settlement of Disputes several “procedures of pacific settlement: 
direct negotiation, good offices, mediation, inquiry, conciliation, 
arbitration, judicial settlement and those which the parties to the 
dispute may specially agree upon.” 

A further project submitted to the Conference, the Basic 
Agreement of Inter-American Economic Corporation provides in 
Chapter IX art. 34, for the Settlement of Economic Disputes the 
following: 


The American States agree, individually and collectively, to resort 
only to orderly and amicable means for the settlement of all economic 
disputes between them. They agree in such controversies to enter into 
consultations through diplomatic channels for the purpose of reaching a 
mutually satisfactory solution. If such consultations prove ineffective, 
any State which is party to the dispute may request the Inter-American 
Economic and Social Council to arrange for further discussions spon- 
sored by the Council for the purpose of causing an amicable settlement 
of the dispute. 

The Inter-American Economic and Social Council in such cases shall 
consult the American States parties to the dispute and shall assist them 
in adjusting their differences in a satisfactory manner. 

Nothing in this Article shall prevent the American States from en- 
trusting the solution of their disputes to other procedures by virtue of 
agreements already in existence or which may be concluded in the 
future. 
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The Human Rights Commission should, at the suggestion of 
India, be transformed into a panel of experts appointed by the 
International Court of Justice and charged with the interim job 
of hearing and negotiation. Such proposal would avoid the insti- 
tution of a Special Court of Human Rights. Says the London 
Economist, in its issue of January 10, 1948 p. 47: “Many coun- 
tries feel this last to be too great an innovation at the present 
untried stage of the affair.” 


Multilateral Agreement on Commercial Rights in International 
Civil Air Transport. At the recent meeting held in Geneva, 
Switzerland, the Majority Draft of the Air Transport Committee 
was discussed about which Dr. John Cooper, special adviser to 
the American delegation, had written in this Journal 1947 p. 119 
an illuminating article entitled ““New Problems in International 
Civil Aviation Arbitral Procedure.” Although the divergence of 
views on important issues rendered the submission of an agree- 
ment recommended for signature not appropriate, a new draft 
agreement (for insertion in agreements of more limited scope) 
contains in articles 21 and 22 settlement-of-disputes provisions 
about which the official report (in ICAO Monthly Bulletin Jan- 
uary 1948 p. 7) states the following on arbitration: “One point 
on which a reasonable degree of unanimity was apparent was 
the need for effective and binding machinery for the settlement 
of disputes arising under a multilateral agreement. There was 
general willingness among the States to agree to submit to the 
jurisdiction of the International Court of Justice or, if all dis- 
putants preferred, to arbitral tribunals with powers to render 
binding decisions, in each case with provision for modus vivendi 
measures for preserving the respective rights of the parties.” 
It is to be hoped that in future intergovernmental arrangements 
recourse to an independent arbitral tribunal, as an alternative to 
the International Court of Justice, will be reserved to an agree- 
ment of the parties. 


Intergovernmental Claims. The agreements between Great Brit- 
ain and the United States of March 27, 1946 regarding the settle- 
ment of claims for lend-lease, reciprocal aid and surplus war 
property required recently the interpretation of the question as 
to whether the expression “all financial claims whatsoever of 
one government against the other” would also apply to claims 
submitted in accordance with the practice whereby one govern- 
ment espouses a claim of one of its nationals and presents it 
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through diplomatic channels to another government. In an ex- 
change of notes between the two governments (Treaties and 
Other International Acts Series 1635) it was concluded “that the 
proper interpretation of the Agreement is that such espoused 
claims are not properly included among the financial claims 
covered by the Agreement.” 


General Agreement on Tariffs and Trade. This agreement con- 
cluded at Geneva, Switzerland, on October 30, 1947 and carried 
out by Presidential Proclamation 2761A of December 16, 1947, 
is by its very nature a Protocol of Provisional Application until 
the International Trade Organization comes into operation. It 
is for that reason that its Article XXIII provides for satisfac- 
tory adjustments between the parties concerned within a reason- 
able time and for reference to the contracting parties which shall 
make appropriate recommendations. The contracting parties 
may consult with the Economic and Social Council of the United 
Nations and with “any appropriate inter-governmental organi- 
zation in cases where they consider such consultation necessary.” 
Following the pattern of reciprocal trade agreements concluded 
by this country with various states in the past (for a survey, see 
International Arbitration Journal 1945 p. 193), suspension of 
obligations and concessions authorizes the country concerned to 
withdraw from the General Agreement upon expiration of sixty 
days. 


Canadian-American Water Dispute is to be studied with a view 
to an amicable division of waters flowing across a third of the 
border between the United States and Canada. Suitable terms 
of reference were recently agreed upon by the two governments 
to the effect that the International Joint Commission should be 
in charge of the division of waters in which controversy the 
states of Montana and North Dakota and the provinces of Mani- 
toba, Saskatchewan and Alberta are principally concerned. 


U. N. Project for the Study of Peaceful Settlement of Inter- 
national Disputes is under consideration by a fifteen-member 
subcommittee of the Interim Committee of the General Assembly 
(“Little Assembly”) in which Dr. Philip C. Jessup represents the 
United States. The group will investigate the desirability of hav- 
ing a new multilateral treaty approved by the General Assembly 
for signature by the various states. The creation of some proce- 
dures will be considered which would encourage the pacific 
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settlement of disputes prior to their reference to the Security 
Council or General Assembly, including the establishment of 
panels from which commissions of investigation or conciliation 
could be drawn. 


The Draft Charter of an International Trade Organization signed 
at Habana on March 24, 1948, deals in its Chapter VIII articles 
92 to 97 with the Settlement of Differences. The Summer issue 
of this Journal will discuss amendments to the Geneva Draft 
which was the subject of an article in this Journal 1947, p. 222. 


MIDDLE EAST GOVERNMENT DISPUTES 


The Treaty of Brotherhood and Alliance between the Hashimite Kingdom 
of Transjordan and the Kingdom of Iraq of June 10, 1947 provides in its 
Article IV: “If any dispute between one of the High Contracting Parties 
and a third power leads to a situation that may result in the danger of occur- 
rence of war, the two High Contracting Parties shall then unite their efforts 
to settle that dispute by peaceful means in accordance with the international 
pacts that may be applicable in that situation.” 1 This provision is in line 
with Article V of the Pact of the Arab League of March 22, 1945 to which 
both states are parties which reads as follows: 2 “The recourse to force for 
the settlement of disputes between two or more member States shall not be 
allowed. Should there arise among them a dispute which does not involve 
the independence of a State, its sovereignty or its territorial integrity, and 
should the contending parties apply to the Council for the settlement of this 
dispute, the decision of the Council shall then be effective and obligatory. 

In this case, the States whom the dispute has arisen shall not participate 
in the deliberations and decisions of the Council. The Council shall mediate 
in a dispute which may lead to war between two member States or between 
a member State and another State in order to conciliate them. The decisions 
relating to arbitration and mediation shall be taken by majority vote.” 

As to a recent treaty between an Arab State and another power which 
contains settlement-of-dispute provisions, the Treaty of Alliance between 
the United Kingdom and Transjordan of March 22, 1946, may be mentioned 
which provides in art. 13:3 “Should any difference arise relative to the ap- 
plication or the interpretation of the present Treaty, and should the High 
Contracting Parties fail to settle such difference by direct negotiation, the 
difference shall be referred to the International Court of Justice unless the 
parties agree to another mode of settlement.” 4 


1 The complete text of the Treaty may be found in the October 1947 issue 
of The Middle East Journal, a publication of The Middle East Institute, 
1906 Florida Ave., N. W., Washington 9, D. C. 

? Transl. from New Egyptian Review of International Law vol. 1 (1945) 
p. 33. 

3 Trans-Jordan No. 1 (1946). Cmd. 6779. 

4The same wording appears also in art. 6 of the Treaty between the 
United Kingdom and Iraq, signed in Portsmouth on January 15, 1948. Iraq 
No. 1 (1948). Cmd. 7309. 
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Arbitration in France 
Jacques Quartier* 


Arbitration is a legal process voluntarily instituted by the 
parties concerned for the purpose of settling a dispute between 
them. Being a voluntary jurisdiction, it can be substituted in any 
case for the jurisdiction of the tribunals. Arbitration is not to be 
confused with expert opinion. The expert is a simple adviser, 
whereas the arbitrator is an actual judge. The “arbiters” who 
may be appointed by commercial courts are in reality only 
experts. Arbitration is likewise distinguished from compromise, 
where a third person intervenes between the parties; compro- 
mise is executory of itself, while the arbitration award only 
becomes so on the order exequatur of the president of the court. 

In principle any person may enter into arbitration, that is, 
may confer on arbitrators the task of deciding a dispute. How- 
ever, it cannot be effected by persons who are incapable or who 
are not authorized to do so. Those incapable are unemancipated 
minors, persons who are under judicial guardianship, persons 
under an injunction, a married woman without the consent of 
her husband, bankrupts and defaulters. It appears, however, 
that, according to the law of 13th July, 1907, the married woman 
may validly enter into arbitration without sanction with respect 
to the proceeds of her work. Those not authorized to enter into 
arbitration and who must obtain special permission to do so: 
mandataries in general, legal officers, managing directors and 
directors of companies, liquidators of a company, joint co- 
owners. Representatives of public moral associations have not 
the right tu enter into arbitration. A trustee cannot enter into 
arbitration on the properties of a minor; a father acting as legal 
administrator can do so only on the matured revenues belonging 
to a minor. Similarly, a husband cannot enter into arbitration 
on the ownership of the property belonging to his wife. Bene- 
ficiary heirs can enter into arbitration; but if the arbitration 
agreement surpasses the limits of the administration, it consti- 
tutes an act by the heir. Delegates in possession of property 


* Advocate of the Court of Appeal of Paris, Member of the English Bar. 
The paper was presented at the Anglo-French Legal Conference, Law 
Society, London, June 1947. 
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belonging to an absent person and official receivers in bankruptcy 
are not authorized to enter into arbitration. Arbitration agree- 
ments executed by a non-competent person or by a person 
divested of the power are void. 

The arbitration agreement is permitted in principle on all 
matters which are within the range of commerce with the excep- 
tion of questions of condition; gifts and bequests of food, lodging 
or clothing; and causes liable for communication to the Public 
Prosecutor. 

The functions of an arbitrator are of a mixed character and 
partake at the same time of that of a mandate and of a public 
office. These elements have to be taken into account when deter- 
mining the question of what persons can be appointed to them. 
Persons who cannot be so appointed are a minor, whether eman- 
cipated or not, a woman, a person under a judicial or legal in- 
junction, or a bankrupt. A foreigner may act as arbitrator, even 
if he be ignorant of the French language. Persons who have a 
personal interest in the cause cannot act as arbitrators in this 
cause, nor can relatives or connections by marriage within the 
prohibited degree do so. The courts and tribunals cannot be 
taken as arbitrators in their entirety; but a judge, by himself, 
can so act even if he belongs to the tribunal concerned in the 
litigation. 


THE ARBITRATION AGREEMENT 


The arbitration agreement is the convention by which the 
parties, in preference to the method of jurisdiction, submit their 
disputes to arbitrators or private judges. It is a true contract, 
which, like all contracts, requires for validity the consent of the 
parties, their competency to bind themselves and a lawful object 
and cause. 

The arbitration agreement may be made by declaration before 
the arbitrators appointed or before a notary public or by private 
deed. It must be registered. The parties may also select their 
arbitrators in course of discussion before a tribunal: the judg- 
ment thus given then forms a judicial contract. 

The arbitration agreement risks annulment if it does not desig- 
nate the objects in dispute and the names of the arbitrators. The 
jurisprudence has however allowed that the dispute may be 
designated in a general manner without it being necessary to 
define precisely the points at issue. With respect to the designa- 
tion of the arbitrators, this is usually done by the indication of 
their names, but it can also be validly effected by the indication 
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of their rank or of their office. It can also indicate a collective 
body, such as a professional chamber, on condition that in this 
case the object of the dispute is clearly determined. The choice 
of arbitrators is free subject only to the condition as to their 
competency. The functions of arbitrator are not obligatory and 
the arbitrator cannot be constrained to carry them out unless 
after having first accepted them. 


ARBITRATION CLAUSE 


The arbitration clause is the clause in an agreement which 
provides that all disputes arising out of the performance of the 
agreement shall be decided by arbitrators. Formerly considered 
as valid, it is now regarded as void by the whole of the legal pro- 
fession and jurisprudence, in civil matters. However in com- 
mercial matters it is lawful, according to the law of 31st Decem- 
ber, 1925. The nullity of the arbitration clause in civil matters 
is not, however, a matter of public character. It therefore results 
that if it is inserted in an agreement affecting a Frenchman who 
has entered a country where it is admitted, it is obligatory upon 
him and obliges the French court applied to in defiance of this 
clause to declare itself incompetent. 

The arbitration contract is binding on the parties who have 
signed it, their heirs and their creditors. It cannot however be 
imposed upon third parties. It can only be revoked with the 
consent of all the parties. It produces a state of legal suspension 
and prohibits the parties from bringing before the tribunals the 
disputes which have been referred to the arbitrators. The 
foreigner who signs an arbitration agreement in France re- 
nounces the right to have it referred to the tribunals of his own 
country, and conversely the Frenchman who enters into an 
arbitration contract abroad renounces the benefit of French 
jurisdiction. 

The arbitration agreement is terminated by: 1. the decease 
of the arbitrators or of the parties—unless, however, as concerns 
the latter, their heirs are of age; 2. the refusal of the arbitrators, 
express or tacit; 3. the rejection of competence or hindrance of 
an arbitrator, for a legitimate reason, the absence of such reason 
involving damages for him if his rejection has caused a prejudice; 
4, the recusation of the arbitrators on any of the grounds which 
permit the recusation of the judges, provided that it has arisen 
since the arbitration agreement. This recusation is within the 
competence of the president of the tribunal called eventually to 
give the exequatur of the arbitration award; 5. the revocation 
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of the arbitrators, which can only take place by the unanimous 
consent of the parties; 6. the expiration of the term of the 
arbitration agreement; this term may be legal or by convention 
(the former limited to three months counting from the day of 
the agreement) and cannot be suspended for any reasons other 
than those raising legal obstacles to the exercise of the functions 
of the arbitrators. The term may however be prolonged by the 
express or tacit consent of the parties; in the latter case, the law 
requires that the facts giving rise to the prorogation be confirmed 
in writing. It results automatically from the nomination of an 
umpire. In default of express agreement the term of the proroga- 
tion cannot exceed three months. Finally the arbitration agree- 
ment is terminated by the case where the arbitrators have not 
been authorized by the contract to appoint an umpire and they 
are in complete disagreement. A new contract will then be 
necessary. 


ARBITRATION PROCEDURE 


The powers of the arbitrators are defined by the arbitration 
agreement. In a general way, the law recognizes their right to 
enact on all the questions which are accessory to, dependent on, 
or the necessary consequence of the object specified by the arbi- 
tration agreement. They must judge according to the rules of 
law. They must follow in the procedure the intervals and the 
forms established by the tribunals, in so far at all events as they 
are not manifestly inapplicable, under pain of annulment. How- 
ever, the parties may dispense with judicial forms by conven- 
tion, express or tacit. Thus they will tacitly have dispensed with 
these by the appointment of friendly compounders. The sittings 
of the arbitration board are not public. Each of the parties is 
bound to produce his justification and documents at least a fort- 
night before the expiry of the term of the arbitration agreement. 
The arbitration award may not, on risk of nullity, be delivered 
before the expiration of this term. Each of the parties is entitled 
to communication of the documents of his opponent. The arbi- 
trators may have recourse to all the measures which they consider 
useful for the examination of the enquiry. They have a discre- 
tionary power in this regard, but they must proceed with it 
jointly. They can hear witnesses, take their oaths or those of the 
experts without need to refer to the tribunals. In principle, the 
arbitrators may not delegate their powers, unless for technical 
operations or matters of detail. They are competent to judge 
on all the incidents put before them; they can treat them as part 
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of the whole or enact on them immediately. However there exist 
eventualities where they must postpone enactment, such as in 
case of allegation of false documents, or even pass over without 
enactment or postponement, as when the incident concerned 
raises a question which does not enter into the object of the 
agreement. 


THE UMPIRE 


The umpire is the person appointed by the parties or the arbi- 
trators or by the president of the tribunal in the case of division 
between the arbitrators, with the object of deciding all or part of 
the dispute on which the latter have not been able to agree. Divi- 
sion exists when the arbitrators are in disagreement between 
themselves on all or part of the leading points of the dispute 
which has been submitted to them. The decision which declares 
this disagreement is a true judgment. It must contain their 
separate and distinct opinions. The division puts an end to the 
arbitration agreement; it likewise terminates the powers of the 
arbitrators, who cannot continue to deal with the dispute except 
with the assistance of the umpire. 

The right to nominate the umpire belongs in principle to the 
parties. It belongs to the arbitrators if it is conferred upon them 
by the parties. In this case, it must be exercised by joint agree- 
ment, failing which the nomination would be made by the presi- 
dent of the civil tribunal of the place where the arbitrators have 
sat, on request of the more zealous of the parties. The umpire 
must fulfill the same conditions of competency as the arbitrators. 
He must deliver his opinion within the period of one month— 
unless a longer interval has been granted to him by his deed of 
appointment—reckoned from the day of his acceptance, express 
or tacit. His task will consist exclusively in giving a casting 
vote on the matter dividing the arbitrators; he will therefore not 
be required to know the heads of the dispute on which the arbi- 
trators are in agreement. He may not deliver his judgment until 
after he has conferred with them, but the parties can exempt 
him from this condition, either expressly or tacitly. Where there 
has been no joint deliberation, the umpire pronounces his opinion 
alone, in adopting, without having the right to modify it, that one 
of the contradictory opinions that appears to him to be preferable. 
He is not required to state the reasons for his choice. If there 
has been joint deliberation, the umpire is authorized to issue a 
different judgment from that of the one or the other of the arbi- 
trators, but he must then state the reasons for his decision. 
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FRIENDLY COMPOUNDERS 


The arbitrators may be exempted at the will of the parties from 
the obligation to observe the prescriptions of the law: they are 
then established as friendly compounders. This takes place espe- 
cially when the parties by a clause in the arbitration agreement 
renounce all recourse. Arbitrators appointed as friendly com- 
pounders are expressly released from following the legal regu- 
lations. This also applies to the umpire who has had the same 
status conferred upon him by the parties. They are therefore 
free in regulating the differences that have been put before them 
to follow the sole direction of their conscience and the rules of 
equity. They are likewise freed from the observation of the forms 
of procedure. However, they are not exempted from all the 
formalities and obligations by which arbitrators are bound: 
they must in all cases observe the regulations which touch upon 
public order. 


ARBITRATION AWARD EXEQUATUR 


The arbitration award is the judgment delivered by the arbi- 
trators and the umpire, if one has been appointed, on the dispute 
which has been submitted to them. The arbitrators must, in 
their award, enact on all the leading points of the dispute, and 
may do so by separate, definitive or interlocutory judgments, un- 
less the different points are so connected as to form an indivisible 
whole. All the arbitrators must participate in the deliberation. 
The latter is completed when the majority has declared for a 
solution. Judgment is given by a majority of votes. The award 
is signed by each of the arbitrators. If the majority refuses to 
do so, the others may deliver a judgment, which will have the 
same effect as if each of the arbitrators had signed it. This 
obligation to sign applies also to the umpire. 

The arbitration award is subject to the same forms as the 
judgments of the tribunals. It must be written in French or 
accompanied by a translation by a sworn interpreter. It can be 
delivered in the absence of the parties. It must contain, on pain 
of nullity, the requirements of the parties, must state the argu- 
ments and be concluded by a purview which may consist in the 
simple adjudication of the demands of the applicant. If it 
includes a judgment for costs, these may be fixed and regulated 
by the arbitrators. The award must be dated and contain indica- 
tion of the place where it was issued. It produces all the effects 
of the judgments as soon as it becomes definitive. It constitutes 
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proof, short of an allegation of falsity, of the indications which 
it includes and it has the authority of a delivered judgment from 
the time it has become definitive; it must consequently be ac- 
cepted by the tribunals in so far as it has not been annulled. The 
arbitration award definitely releases the arbitrators from their 
mission. They may not interpret their award. The interpretation 
belongs to the powers of the civil tribunals. Once the award has 
been promulgated it must be officially registered by the arbitra- 
tors who are otherwise rendered liable for damages, and accom- 
panied by essential documents within three days of the award. 
The registry must be that of the Civil Tribunal of the First 
Instance within whose province the award was delivered even 
when the dispute is not of a civil character. The document by 
which the president of the tribunal orders the execution of an 
arbitral judgment is called the order of exequatur. It is neces- 
sary in order to give the executory force which would otherwise 
be lacking in arbitrators not possessing a public character. The 
order of exequatur is delivered on simple request. It can only 
be issued by the president alone if there is no contradiction. If 
there is dispute, the matter must be referred to the decision of 
the whole tribunal. Otherwise the president grants the exequatur 
without having to examine whether or not the award has in the 
main been well rendered. He cannot refuse it except on grounds 
of incapacity of a public nature. The exequatur is the compulsory 
preliminary of all forced execution of the arbitration award. The 
regulations concerning the execution of ordinary judgments 
apply also to that of arbitration awards. 


MEANS OF RECOURSE 


The means of recourse may be directed either against the arbi- 
tration award itself, against the order granting or refusing the 
exequatur, or against the judgments or decrees arising out of 
the exercise of a recourse against the award or against the decree. 

The arbitration award is not subject either to opposition or 
to appeal to a higher court. The right of appeal is open to the 
parties even when the dispute, if it had been submitted to the 
competent tribunals, would have been resolved by them in the 
last resort. The text of the law is explicit. However the appeal 
is not admissible when it has been arbitrated on appeal or when 
the parties have renounced it, expressly or tacitly. Thus the 
parties, in appointing friendly compounders, are held to have 
renounced any appeal from their decisions. 

The appeal against arbitration judgments is brought before 
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the tribunals of the first instance or before the appeal courts— 
according as the competency would have belonged to the former 
or the latter, in the first or the last resort—within whose prov- 
ince the place where the award was delivered is situated, without 
regard to the domicile of the appellee. It must be lodged within 
two months of the legal notice. In cases where the arbitration 
award is not subject to appeal, recourse by means of civil petition 
is expressly applicable before the tribunal which would have 
been competent to hear the appeal if the arbitral procedure had 
not been chosen. It is available in all the cases provided for in 
Article 480 of the Code of Civil Procedure, but it is excluded if 
the arbitrators have been exempted from the forms of procedure 
which are not prescribed on pain of nullity. The parties may 
renounce the right to civil petition either in the arbitration agree- 
ment or in a subsequent act, expressly or tacitly. It is subject 
to the regulations and delays prescribed for the judgments of the 
ordinary tribunals. 

The arbitration award can also be attacked by opposing the 
plea of nullity in a certain number of cases where the arbitrators 
have judged without authority or in excess of the powers which 
had been conferred on them. These cases are limited to five by 
Article 1028 of the Code of Civil Procedure, as follows: 1. if the 
judgment has been delivered without an arbitration agreement 
or outside of the terms of the arbitration agreement; 2. if the 
judgment has been rendered on an arbitration agreement that is 
void or expired; 3. if it has been rendered only by some arbi- 
trators not authorized to judge in the absence of the others; 
4. if it has been rendered by an umpire without having been 
deliberated with the participating arbitrators, 5. if it has been 
pronounced on matters not demanded. 

The petition by opposition in nullity excludes the methods of 
recourse. It is of a public character and even if the arbitrators 
have been established as friendly compounders, the parties may 
not renounce it. It is formed, by principal action, against the 
order of exequatur, before the tribunal or the court whose presi- 
dent has issued it, to the exclusion of all other jurisdiction. It 
produces the effect of suspension, unless the award is executory 
by provision. The order of exequatur can itself be directly 
attached as irregular in form, owing to lack of the president’s 
signature or as rendered by a non-competent magistrate, or, in 
the main, by reason of the refusal of the president to grant the 
exequatur. 

Judgments rendered on civil petition or on appeal from an 
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arbitration award are subject to appeal to a higher court, but 
only in the ordinary forms and conditions. As regards judgments 
enacted on opposition to nullity or on opposition to the exequatur, 
they are still subject to appeal, but cannot form the object either 
of a civil petition or of appeal to a higher court. The decision in 
the last resort which interprets an arbitration award cannot be 
deferred to the Supreme Court. 

Arbitration awards are not applicable to third parties, but in 
no case is the means of opposition in nullity open to third parties, 
who on the other hand conserve the right to present third party 
opposition to decisions delivered on appeal from an arbitration 
award. 


ARBITRATORS’ FEE 


Arbitrators may receive fees, unless they belong to the judicial 
order. They are still entitled to them even in the case of nullity 
of the arbitration agreement, if the work has been of any use to 
the parties. If the amount has not been fixed by the arbitration 
agreement, the fees are evaluated by the arbitrators themselves, 
who can include them in their official charges, under reservation 
of the right of the parties to sue for their reduction in case of 
exaggeration, by way of opposition to the official charges. How- 
ever, in order to pursue the payment of their fees, the arbitrators 
must obtain the judgment of the civil tribunal of the defendant, 
to the exclusion of any other jurisdiction. They are not entitled 
to retain the money which has been remitted to them. The arbi- 
trators are entitled in the same conditions to the reimbursement 
of their costs and expenses. 

Costs and expenses are generally placed at one-half to each of 
the parties. However the arbitrators may place the whole amount 
to the charge of one of them, even if the arbitration agreement 
has not specially given them power to that effect. 





BUSINESS RELATIONS COMMITTEES IN INTERNATIONAL 
ARBITRATION 


Discussions of arbitration in the settlement of business disputes between 
nationals of different countries tend to gravitate to questions over legal 
rights and to regard law as the primary element in the success or failure of 
arbitration. 

The Western Hemisphere organizations, engaged in the settlement of 
international trade disputes, have found reliance upon good faith to be far 
more acceptable and potent than resort to law. In fact, in only about one 
per cent of the matters handled for settlement has it been found necessary 
to resort to law for any purpose whatsoever. 
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Five years ago the Inter-American Commercial Arbitration Commission 
appointed an Inter-American Business Relations Committee to foster and 
develop among disputants the element of good faith as a solvent of their 
difficulties and to cultivate persuasion and understanding, tolerance and con- 
fidence in the process of settlement. Men and organizations stationed in the 
22 countries of the Western Hemisphere form essential elements in actuat- 
ing the work of this Committee. 

Now a similar experiment is being tried in the broader field of foreign 
trade relations. As elsewhere described in the International Arbitration 
Program of the Association, an International Business Relations Council 
has been formed. All of its members belong to business organizations that 
have representatives in other countries and they are nominating advisors 
and correspondents in these countries to advance better business relations 
through the building of good faith and goodwill in foreign trade relations. 

Under the diversity of national arbitration laws and in the absence of 
international arbitration laws that make legally effective agreements and 
awards in all countries under approximately similar procedures, reliance 
upon good faith, good will and cooperation assumes an increasingly im- 
portant role and must be cultivated through many different channels. Busi- 
ness Relations Committees constitute one channel through which these attri- 
butes may be strengthened. 

At the present time the International Business Relations Council has 83 
members and 126 Correspondents and advisors in 52 foreign countries who 
are keeping it supplied with the knowledge and information that will 
strengthen the basis of good faith in the settlement of disputes. 

The theory of these Business Relations Committees is that through these 
channels of communication and cooperation faith rather than laws and 
cooperation rather than litigation will find deeper root in the settlement of 
trade disputes. 


WHITHER ARBITRATION? 


In a letter from Sir Lynden Macassey, member of the Editorial Board of 
this Journal, he points out graphically whither arbitration is leading. 
Beginning as a simple experiment among traders and confined largely to 
questions arising out of mercantile transactions, Sir Lynden points out that 
there are several different considerations that now apply to different types 
of arbitration—all in action in our modern world. He describes them as 
follows: 


1. Arbitration between nation and nation, which now under the United 
Nations Organization would cover a very wide field. 

2. Arbitration between nations and trade organizations of other nations. 
A type of arbitration of which I think a good deal will be heard in 
the near future, as, for example, between Russian trading organiza- 
tions and governments of other countries trading with these organi- 
zations. 


3. Arbitration between nations or the trading organizations of nations 
and private companies or individuals who are nationals of another 
country. 

4. Arbitration between private companies or private persons of different 
nationalities. 
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5. Arbitration between private companies or persons of the same 
nationality. 
6. Arbitration in regard to labour disputes within national territories. 


NEWS AND NOTES 


Decisions of the Court of Arbitration, International Chamber of 
Commerce are referred to in the February, 1948, issue of World 
Trade p. 9; among them the Court’s approval of an award made 
by a Swedish arbitrator in a dispute dealing mainly with a for- 
eign exchange risk; by a Luxembourg arbitrator in a dispute be- 
tween a French company and a firm domiciled in Ecuador; and 
by a Dutch arbitrator in an Anglo-Belgian case. The Court of 
Arbitration further ruled in a Franco-Italian case that the 
parties were bound by the arbitration clause inserted in their 


contract, even if the dispute entails the validity of the said 
contract. 


Foreign Investments will play an important role in the economic 
recovery program in many countries. The settlement of contro- 
versies arising out of such international contracts will be one of 
the subjects to be considered as it appears from suggestions of 
the National Association of Manufacturers and the U. S. Asso- 
ciates (Arbitration Journal 1947 p. 47, 134; see ibid. 58 Mr. 
Glenn’s article). The International Chamber of Commerce in its 
brochure No. 107 “Foreign Monetary and Economic Expansion” 
includes in a report by Dr. Michael A. Heilperin p. 21 a proposal 
for the establishment of an International Court of Arbitration, 
which should be considered in future conferences on the protec- 
tion of the foreign investor. 


The 1947 Guia Award for the Advancement of Arbitration in 
Inter-American Trade has been received by the Camara Argen- 
tina de Comercio (Argentine Chamber of Commerce). The 
award is given annually under the auspices of the Inter-American 
Commercial Arbitration Commission by Gene Sitterley, publisher 
of World’s Business and Guia, in recognition of the importance 
of research and education in the principles of arbitration and its 
use in international trade. The award was received on behalf of 
the Inter-American Commercial Arbitration Commission by 
Frederick E. Hasler, Member of the Commission and Chairman 
of the Board of the Continental Bank and Trust Company of 
New York. It will be transmitted and presented to the Camara 
Argentina de Comercio in Buenos Aires on April 14, the Day 
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of the Americas. Previous recipients of the award have been: 
the Chamber of Commerce of Bogota, Colombia, 1946; the Com- 
mercial Association of Rio de Janeiro, 1945; and the National 
Confederation of Chambers of Commerce of Mexico, 1944. 


INTER-AMERICAN TRADE ADJUSTMENTS AND AWARDS 


Violation of contract terms was charged by a Brazilian im- 
porter who alleged that an exporter of a $28,000 shipment of 
steel failed to comply with his order specifications. The three 
arbitrators of the Commission—an export manager of a steel 
producing company, an attorney for a steel products manufac- 
turer, and an officer of a steel trade association—sustained the 
Brazilian company’s claim. 

A New York merchant placed an order with a Mexican ex- 
porter for a shipment of steer hides which upon arrival were 
allegedly found to be of poor quality. The contract of purchase 
contained the Commission’s arbitration clause and as a result the 
importer filed a demand for arbitration with the Commission. 

Shortly thereafter an arbitration was held in New York City 
before three arbitrators who rendered an award in favor of the 
purchaser. The award specified that in view of the bad quality 
of the merchandise the importer was to immediately place the 
merchandise at the disposal of the Mexican exporter in a public 
store house where it was to remain for 60 days. If by that time 
the merchandise was not taken over by the exporter, the New 
York merchant was to have the right to resell the hides at public 
auction, the deficiency to be paid by the Mexican vendor. 

A Puerto Rican manufacturer had contracted with a United 
States steamship company for the delivery of 600 tons of coal 
to the port of San Juan. The unloading of the coal required an 
unusual length of time and as a result demurrage charges were 
assessed against the Puerto Rican firm by the lighterage com- 
pany which did the unloading. The Puerto Rican firm asked the 
Commission’s assistance in determining whether the demurrage 
charges were proper and as a result the Commission submitted 
the statement of facts to a member of the panel of arbitrators 
for his opinion. The expert in question, Vice President of one 
of the leading steamship companies, decided the lighterage com- 
pany should not have made charges of demurrage arising out of 
a situation due to their failure to provide a sufficient number 
of stevedores to do the unloading. 
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Voluntary Arbitration in a 
Democratic Society 


P. H. Casselman * 
i! 


THE MODERN TREND TOWARD STATE CONTROL 


Modern States are in a quandary. Day by day new burdens 
are being thrust upon them. Social security measures against 
practically all the contingencies of life are being clamored for. 
Pressure is being brought to bear on governments to provide 
security in the case of unemployment, old age, sickness, pre- 
mature retirement, widowhood, poverty and so forth. Gener- 
ally speaking the governments concerned are acquiescing to 
these demands but not always for the same motive. At times 
it is evident that they are yielding to pressure. In other cases, 
governments appear to have a humanitarian purpose in view. 

In providing this security the modern State holds the posi- 
tion of a super-imposed distributor of wealth, one who redis- 
tributes a certain portion of the nation’s wealth to those who 
feel the greatest need and at the time they need it most. 

However, the growing State is not limiting its expansion to 
the field of wealth redistribution for it is likewise extending 
its control into the field of conflict regulation. Although con- 
flict regulation was one of the first functions assumed by the 
State, in recent years it has been adding considerably to its fields 
of interest. Labor-management differences particularly are com- 
ing more and more within the scope of government intervention. 
It goes without saying that the modern trend toward greater 
State control of economic phenomena and of further govern- 
ment intervention in the settling of disputes is on the whole a 
welcome and salutary change from the era of laissez faire. We 
should all be happy indeed that at long last the State’s conscience 
has reached a stage of development commensurate with its re- 
sponsibilities. But in this swing from right to left certain im- 
portant factors must not be lost sight of. It must be recognized 


* Professor of Personnel Management and Industrial Relations, Uni- 
versity of Ottawa (Canada). Reprint, with permission, from American 
Journal of Economics and Sociology vol. 7, p. 61 (1947). 
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that what is accomplished by political action is not necessarily 
an improvement over what can be performed by the non-political 
agencies within the state. We are inclined to agree with Profes- 
sor Hayek’s thesis expounded in “The Road to Serfdom” that 
the current trend of thought, expressing belief in State action 
as the ideal and final solution to all our economic and social prob- 
lems, is dangerous. We will assuredly be travelling on the road 
to serfdom if we sit back complacently and expect our govern- 
ments to legislate peace and prosperity into the world. 

Another tendency of the modern world is the growing com- 
plexity of human life in relationship with man-made law. Acts 
as simple as that of walking down the street or of standing on 
the sidewalk of any of our major cities have become the matter 
of several municipal ordinances or bylaws. To cite another ex- 
ample, there was a time when a person could bequeath his per- 
sonal property to whom he pleased and that was the end of it. 
Today, there are so many laws connected with such bequests that 
the traditional right has lost much of its original vigor. The 
right is still admitted in principle but modern society with its 
many legal technicalities and restrictions is gnawing at the very 
foundation of the principle. 


II 
SUBSTITUTION OF LEGALITY FOR MORALITY AND JUSTICE 


One of the consequences of the impetus given man-made laws 
is the substitution of legality for morality and for the natural 
law. Our civil courts are filled with cases which do not deserve 
to be heard because the one party or both parties are not 
prompted by a desire to see that justice is done but rather to 
have the mark of legal approval stamped on what they inwardly 
recognize as an injustice. Our newspapers carry daily details 
of damage suits which have been filed by unscrupulous people 
who are evidently bent upon getting as much as they can from 
their neighbor. These people hope that by some legal techni- 
cality and the use of a convincing lawyer they will win their 
case, whether it is a just one or not. 

There is still another group who, while never taking the initia- 
tive in a legal action, compel others to take action against them. 
At times they change their ways just before a suit is filed against 
them not because they are suddenly inspired by the motive to 
render to Caesar what is Caesar’s but through fear of a lost 
case. At other times they continue their unjust course, confident 
to the end that a legal technicality will save them in the courts. 
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Modern society is making a grave mistake in subordinating 
the natural law to the man-made law of the State, for the natu- 
ral law exists whether or not it is recognized by the written law. 
Because it is not embodied in a visible textual form is no proof 
of its non-existence. Natural and moral laws cannot be circum- 
scribed and they follow man no matter where he may be. Even 
if man-made laws are passed opposing them, the natural and 
moral laws will apply nevertheless and will mete out their 
punishment. 

The whole state of disorder in which the world is found is 
a direct result of the natural law and its chastisement of man 
for having substituted artificial man-made values for moral 
values. In a fashion, economic depression, poverty, and unem- 
ployment can be traced to prodigality and selfishness on the 
part of those who “have” and to indifference and to lack of 
initiative of the “have not” part of the population. Wars find 
their basic causes, partly, in the covetousness of certain States, 
and in the monopolizing tendency of others. In fact, most social 
conflicts take root in irregular and immoral human behavior, 
in prejudice or in bias, all incompatible with the principles of 
equity and of justice. 


III 
VOLUNTARY ARBITRATION, LEGALITY AND JUSTICE 


Arbitration is one method of checking the trend of modern 
society towards the substitution of legality for morality and 
justice. The arbitration of disputes outside the regular courts 
can attain a greater measure of justice owing to the intrinsic 
nature of the technique of which the following are the funda- 
mental features: 

(1) Arbitrators are appointed on the basis of their knowl- 
edge of the field of conflict, rather than of the intricacies of the 
law, and as a result have a great “connaissance de cause.” Thus 
an architect or construction engineer could be a better judge of 
a bridge case than the chief justice of the highest court in the 
country. 

(2) Eloquence and persuasive power of speech are unimpor- 
tant factors in arbitration. It is commonly admitted that many 
court cases are won not fundamentally on the basis of the strict 
justice of the facts presented but because a lawyer by eloquent 
presentation of a case, by shrewd planning of every single step, 
by surprise moves, or by attempting to confuse witnesses or the 
jury, obtains a verdict favorable to his side of the case. 
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(3) Associated with the previous advantage of arbitration 
over the courts is the fact that since legal counsel is not em- 
ployed by the conflicting parties both parties are equal before 
the arbitrator, neither being able to outdo the other in the pay- 
ment of legal fees. The handicap of a pauper involved in a civil 
suit with a wealthy individual, firm or corporation is common 
knowledge. 

(4) Arbitration may attain a greater measure of justice since 
cases can be heard and settled without delay, frequently within 
forty-eight hours of the mutually expressed request for such a 
settlement. On the contrary, many court cases remain unsettled 
after several years as a result of appeals and counter appeals 
and to the shifting of the case from a lower court to a higher 
court. Arbitration awards are, by mutual consent, final. 

(5) Courtroom justice rests greatly upon an accumulated 
body of precedent whereas arbitrator’s decisions are based on 
the specific facts of each case disregarding past decisions. Tra- 
ditions and conformity thus introduce an element of rigidity in 
the courtroom which may interfere with strict justice. Arbitra- 
tion is thus a more flexible and dynamic technique. 

(6) The privacy of the arbitration tribunal is another point 
in its favor. Trade secrets and extremely personal factors which 
are the object of, or which have a bearing on the dispute can be 
examined and discussed with greater freedom from embarrass- 
ment than in the ordinary court. It is consequently easier in 
many instances to get to the root of the cause of the dispute when 
arbitration is used. 

(7) The fact that the litigants choose their own arbitrator 
and that they must agree in this selection makes for greater 
justice or at least for a greater feeling of satisfaction in the 
decisions rendered. Courtroom justice involves the assignment 
of a judge to the disputant parties whether one or both parties 
object to or find fault with the assignment. 

Despite the numerous virtues of arbitration, arbitrators can 
and do still render unjust awards or inaccurate decisions. How- 
ever, owing to the fact that the process is voluntarily chosen 
by the disputant parties, the use of arbitration will be directly 
limited by the accuracy of the decisions given in its tribunals. 
In this sense it possesses its own safety valve. Otherwise said, 
the use of arbitration over a period of time can never expand 
faster than its results prove satisfactory to the consumers of 
its justice. 
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IV 
VOLUNTARY ARBITRATION AND THE DEMOCRATIC IDEAL 


Democracy has become a much misused term. A great deal 
of confusion and of disagreement has arisen in determining just 
what constitutes democracy. Democracy, somewhat like social- 
ism, has still to be satisfactorily defined. Perhaps one of the 
reasons for confusion in this matter is that we have been trying 
to define something which de facto does not exist, which has 
never existed and which in its ideal state will never exist. 
Democracy is a tendency, a trend, an ideal to be incessantly 
striven for even though it has never been fully attained. What 
we have been recognizing as democracies are governments or 
States with tendencies toward giving the people a greater voice 
in the control of their own affairs. We have been taking as 
marks of democracy external signs such as the parliamentary 
system, free elections, vote by ballot, one man one vote, propor- 
tional representation and so forth. These all constitute neces- 
sary steps toward the realization of government more repre- 
sentative of the people’s will but they still are only the mechanics 
of democracy. 

In line with this tendency to confuse democracy with demo- 
cratic techniques we likewise are inclined to limit our concept 
of democracy to political or State action, or to representative 
government. This limited view overlooks democratic institutions 
of the purest type organized on the people’s level and operating 
independently of the political State. Among such institutions 
we find occupational group self-government, labor-management 
committees, producers’ and consumers’ co-operatives of all types 
and voluntary arbitration in matters of conflict regulation. 

In the field of dispute settlement, a voluntary arbitration sys- 
tem organized independently of the political State, is democratic 
government at its best, since the parties in conflict take the initia- 
tive in obtaining a settlement and decide voluntarily and freely 
to accept the decision of an impartial judge in the case. It is 
democratic because it expresses the mutual desire of the con- 
flicting parties for settlement, and represents the will and choice 
of the parties both as to the technique of settlement as well as 
to the personality of the arbitrator. 

Arbitration machinery operating on a non-political level is a 
valuable complement to the State’s regular judiciary system. 
Disputes settled out of court or without the assistance of State 
agencies simplify the task of government by leaving the State 
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with more time and energy to deal with the problems which 
remain. 

Arbitration can likewise help to check the modern trend toward 
the centralized State. Most sociologists and economists agree 
that one of the basic problems of the present generation is to 
preserve the individuality of the person while attaining, at the 
same time, a greater degree of efficiency in the planning and 
control of economic and social phenomena. Arbitration can con- 
tribute its share to the solution of this problem by decentraliz- 
ing part of the judiciary machinery of government. 

Voluntary arbitration can be compared with the co-operative 
movement. Both are self-help and voluntary measures. Both 
are highly democratic. Both are non-political and are capable 
of relieving the State of many of its onerous duties: the first 
removes in part from the State the obligation of regulating con- 
flict; the second reduces to a degree the necessity for govern- 
ment intervention in the distribution of wealth. Similarly, they 
both possess the characteristic of being limited in scope. Neither 
will ever be able to remove entirely the need for political or State 
action in their respective fields. 


V 
THE LIMITS OF VOLUNTARY ARBITRATION 


As the name itself implies, voluntary arbitration is a regula- 
tory device which can be used or ignored by disputing parties. 
The fact that men are free to submit their differences to volun- 
tary arbitration tribunals is in itself a great limitating feature, 
for a vast number of individuals will never follow a particular 
course unless they are compelled to do so. 

It is also a measure of self-help and of self-regulation requir- 
ing a high degree of social sense and democratic spirit, and a 
well developed sense of natural justice and equity. These are 
attainments enjoyed by a minority of citizens. 

Human nature will always remain the greatest obstacle to 
the universal acceptance and use of measures of self-help and 
of self-discipline. Ignorance, selfishness, stubbornness, careless- 
ness, pride, lack of judgment and a host of other mental and 
moral deficiencies will, until the end of time, prevent many indi- 
viduals from choosing the wiser course voluntarily. This is tanta- 
mount to saying that the need for compulsion will never com- 
pletely disappear from the earth. 

The progress of voluntary arbitration is likewise retarded by 
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many accidental features which render its widespread practice 
difficult if not impossible. In Canada, for instance, there are as 
yet no facilities available for the arbitration of domestic com- 
mercial controversies and prior to 1944 even labor disputes could 
not be privately arbitrated. In many other countries no facilities 
whatsoever are available for the voluntary arbitration of disputes. 

Another set of factors will undoubtedly have a limiting influ- 
ence on the more general acceptance of voluntary arbitration. 
The governments of certain States including some which class 
themselves as democracies do not appreciate democratic move- 
ments on the people’s level. They consider the settling of disputes 
as strictly a function of the State and any concession made in 
this regard as an attack on their internal sovereignty in judicial 
matters. 

An additional retarding feature in countries where voluntary 
arbitration has only begun to make its appearance is the atti- 
tude of the organized legal profession. This attitude can be 
easily understood if not necessarily excused. The settling of 
disputes has been the exclusive domain of lawyers for genera- 
tions, as well as their bread and butter. If, as a result of the 
widespread use of arbitration, most controversies are settled out 
of court, the need for the services of lawyers and judges will 
greatly diminish. 

However, in all fairness to this professional group, we must 
say that in other countries, as America for instance, arbitration 
is receiving its staunchest support from the legal profession. In 
fact, the undeniable success attained by the American Arbitra- 
tion Association in the settling of disputes on this hemisphere 
can be largely traced to the sympathetic attitude of our socially- 
minded lawyers and to their active participation in arbitration 
affairs. 


VI 
NECESSARY PREREQUISITES FOR SUCCESS 


Somewhat like political democracy itself, the voluntary arbi- 
tration of disputes is a practical and workable tool only for a 
highly civilized people. The parties engaged in a dispute must 
be free and willing to submit their differences for arbitration and 
even before they make their submission they must be aware of 
the existence of voluntary arbitration facilities, of its possibili- 
ties and limitations and of its rules. It can probably be said that 
despite the great progress made in the field of voluntary arbi- 
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tration in recent years, a faster growth was not experienced be- 
cause millions still have not the faintest idea of its existence and 
much less of its virtues and possibilities. Our universities and 
colleges and adult education agencies are neglecting to give at- 
tention to this technique of such inestimable value in conflict 
regulation. Many of our most recent textbooks on labor prob- 
lems and industrial relations either make no mention whatsoever 
of voluntary arbitration or give it only casual reference. 

In order to assure the advancement of arbitration we like- 
wise need an agency organized for the specific purpose of pro- 
moting the application of the technique and possessing the neces- 
sary facilities for setting arbitration tribunals in operation. The 
agencies must be composed of influential and highly respected 
citizens representing various classes of society. In addition, the 
agency must have the co-operation of recognized experts in the 
various fields in which disputes are to be arbitrated. 

The remarkable success and growth of voluntary arbitration 
in the United States can be almost wholly credited to the work 
of the American Arbitration Association which in our opinion 
is the prototype of the agency we have just briefly described. 
Credit is also due this Association for having taken the initiative 
in the private arbitration of Canadian labor disputes. In 1944 
consent was obtained from the Dominion Minister of Labour 
authorizing the Am. Arbitration Assoc. to set up a panel of Cana- 
dian arbitrators. Several Canadian firms have already inserted 
arbitration clauses in their collective agreements. Many others 
are considering doing so in the near future. The Canadian Cham- 
ber of Commerce likewise merits commendation for its active 
part in making it possible to arbitrate commercial disputes in- 
volving Canadian and American firms. This undoubtedly should 
be recognized as a forward step in furthering closer interna- 
tional relations as well as an unmistakable sign of progress in 
the field of self-regulation and self-discipline. 

The attitude of the government toward arbitration is an im- 
portant prerequisite for success. This does not mean that the 
government need take the initiative in promoting voluntary arbi- 
tration but it does mean that it should co-operate to the extent 
of enacting legislation which will permit the use of arbitration 
where and when practical as well as of recognizing decisions 
made in arbitration tribunals as final and binding upon both 
disputant parties. 











VII 
POSTWAR OUTLOOK 


Voluntary arbitration is bound to enter into a period of un- 
precedented growth in the postwar years which lie ahead. Knowl- 
edge of voluntary arbitration will probably spread faster than 
during the prewar period. Furthermore, in all likelihood the 
technique will be applied to new areas of conflict. 

During the war many internal tensions and differences were 
temporarily abated. Most people were busily working for vic- 
tory and had little time left to engage in relatively minor dis- 
putes. Others refrained from getting involved in conflict at 
home since they believed it unpatriotic and a bad example to 
give our fighting men overseas. But this relative quiet on the 
home front was only temporary. The end of hostilities in the 
Pacific was the signal to let go of our restraint. From all obser- 
vations, at this moment, the postwar period will be one of acute 
internal unrest, let alone one of continued international insta- 
bility. Recent world events, but particularly those in Europe and 
in Asia, have led us to believe that it is frequently the peoples 
who have suffered most from external attack who are the most 
prone to bicker among themselves once the fear of the enemy 
from without has disappeared. The old adage, experience is the 
greatest teacher, does not seem to apply where war is concerned, 
for before us is the sad spectacle of various factions of countries 
which have been laid to waste, quarreling and bickering over the 
smothering ruins. 

In America domestic issues will probably not be as serious 
divisive factors as they are proving to be in Europe and Asia 
but they are emerging with large enough dimensions to war- 
rant the attention of all individuals interested in public and 
social peace, 

In the United States, racial differences and labor-management 
disputes will be areas of active unrest. In Canada, Dominion- 
Provincial relations, French and Anglo-Canadian disunity and 
labor-management disputes will continue to be—possibly on an 
enlarged scale—the major divisive factors. 

It has been said that controversy is the costliest element in 
life. That statement may be difficult to prove but one thing we 
are sure of, controversies will never completely disappear from 
the earth. The day may well come, however, when most men 
will settle their disagreements without recourse to violence or 
to force. The world may yet see the day when wars, strikes, 
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lockouts, and lawsuits will become rare occurrences. However, 
at this moment to hope for such a world in the near future is 
unquestionably Utopian. Peace on earth to men of goodwill will 
ever remain a Christmas tide greeting and an ideal and never 
become a reality unless men are, first of all, willing to compro- 
mise, or, failing this, willing to submit their controversies to 
someone of their own choosing, whom they have recognized as 
impartial and competent in the field of conflict concerned. When 
the majority of men are willing to take these steps, peace on 
earth will then become a reality, for they will have learned to 
compromise and to arbitrate. 


The Adverse Effect on the Principle of Voluntary 
Arbitration of the Taft-Hartley Act and of 
the Anti-Labor Laws Recently Passed in 
Some Thirty States 


J. Albert Woll * 


The Taft-Hartley Act, passed last year by the 80th Congress, 
and the various anti-labor laws, enacted last year in over thirty 
states, will undoubtedly have profound influences upon the prin- 
ciple of voluntary arbitration and, to my mind, those influences 
will all be negative and adverse; in fact, I think events will show 
that the Taft-Hartley Act, as well as the various state anti-labor 
laws, will deal a severe blow to the principle and practice of 
voluntary arbitration. These laws do so by direct and indirect 
means. They do so indirectly by debilitating the practice of col- 
lective bargaining, by discouraging the continuance of collective 
bargaining relationships, and by weakening labor organizations 
themselves in their ability to act effectively and with an equality 
of bargaining power on behalf of employees—all of which tends 
to make it much less likely that employers can be induced to 
agree to arbitration. These laws do so directly, and this is par- 
ticularly true of the Taft-Hartley Act, by encouraging resort to 
the courts rather than to the conference table or to arbitration 


* Counsel, American Federation of Labor——-The article by Mr. Woll rep- 
resents his point of view in contrast to the point of view expressed by 
Mr. Gotshal in his article in the winter 1947 issue of The Arbitration 
Journal (Ed.). 
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for the settlement of differences arising over the interpretation, 
application and effect of collective bargaining agreements. 

At the outset, it should be stated, although it may seem super- 
fluous, that, to my mind, voluntary arbitration constitutes a 
necessary and, indeed, an indispensable concomitant of free col- 
lective bargaining. Anything which weakens or hurts the prin- 
ciple of voluntary arbitration, to that extent, weakens and hurts 
the principle of collective bargaining and, indeed, the proper 
functioning of our entire economy. Thus, it is extremely regret- 
table that the federal Congress and many of the states have seen 
fit to pass enactments which must, inevitably, react against free 
collective bargaining and voluntary arbitration. 

In the first place, in order for it to be possible for voluntary 
arbitration to come into operation or being, an existing collective 
bargaining relationship is required. This brings us to the first 
point of objection to the Taft-Hartley Act and the various state 
anti-labor measures in respect to their effect on the principle of 
voluntary arbitration, namely, that these laws discourage and 
weaken bona fide collective bargaining and, indeed, seek wher- 
ever possible to discontinue and destroy existing collective bar- 
gaining relationships. For instance, the new and enlarged defi- 
nition of “collective bargaining” set forth in section 8(d) of the 
Taft-Hartley Act states in so many words that good faith bar- 
gaining does not require the making of any concessions. How 
it is possible for any parties to participate in collective bargain- 
ing without making some concession somewhere along the line 
is difficult to imagine, and certainly, for Congress to affirma- 
tively state that the parties need not make a concession does 
much, regardless of the legalities involved, to discourage honest- 
to-goodness bargaining. 

Next, let me refer to the various methods deliberately set 
forth in the Taft-Hartley Act to discontinue existing collective 
bargaining relationships. Among them, we find the following: 

(1) A provision for the filing of decertification petitions as 
a means of returning to a condition where no bargaining repre- 
sentative exists in the plant. 

(2) A provision permitting an employer to petition for an 
election when only one organization claims bargaining rights, 
thus permitting employers to control the timing of elections to 
the detriment of bona fide organizing campaigns. 

(3) A provision denying bona fide strikers the right to vote 
in any election held while they are on strike. By this device em- 
ployers can displace existing organizations, whenever they are 


AT 











on strike and no matter how justifiable the strike, merely by 
replacing the strikers and calling for an election. 

Finally, the entire collective bargaining process is greatly 
weakened by the many provisions in both the Taft-Hartley Act 
and in the state laws which tend to undermine the entire trade 
union movement without which free and equal collective bargain- 
ing is impossible. Thus, in respect to the Taft-Hartley Act the 
previous protections against employer unfair labor practices are 
considerably whittled away, as, for instance, by the employer 
free speech amendment which makes it greatly more difficult to 
prove a discriminatory discharge case, and by the exclusion of 
large groups of employees from any protections whatsoever, as, 
for instance, supervisors and independent contractors. Then 
there is the denial of the principle of mutual aid and assistance, 
so inherent in the trade union movement, through the restric- 
tions on so-called secondary picketing and boycotting and juris- 
dictional strikes. Under both the Taft-Hartley Act and under 
many state laws union members may no longer refuse to handle 
or work on unfair or non-union goods or materials, and union 
members are denied the right to bring pressure upon customers 
and suppliers of unfair employers in efforts either to obtain bar- 
gaining rights or to protect or advance an existing wage status. 
Then there is the denial of the principle of union security. Under 
the Taft-Hartley Act the union shop has now become a mere 
dues-collecting device, while in some thirteen states any form of 
union security is completely outlawed, and this regardless of 
whether the union, the employer and all the employees involved 
desire to enter into some sort of union-security agreement. 
Finally, there is a return to the era of “government by injunc- 
tion.” Under both the Taft-Hartley Act and many state laws 
the courts are encouraged to give injunctive decrees in labor 
dispute cases, and this despite the abuses attendant upon this 
practice and made notorious in the days preceding the passage 
of the Norris-LaGuardia Act. 

In the states additional restrictions upon peaceful labor activi- 
ties have been enacted. Thus, in many states minority strikes 
or minority picketing are forbidden, no matter how justified the 
grievance. A number of states drastically regulate the internal 
affairs of labor unions in ways which impair their functioning. 
Even the scope of the demands which unions are privileged to 
make on behalf of their membership has been greatly restricted 
in a number of states. Thus, in addition to the restriction on 
the request for union-security agreements, a number of states 
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(as under the Lea Act in respect to the broadcasting industry) 
have passed broad restrictions which may be utilized to prevent 
any demand to lighten a workload, to combat a speed-up system, 
or to spread work in times of unemployment. The check-off 
agreement is restricted in many states. In Texas, it is unlawful 
to picket a utility, and this in the complete absence of any provi- 
sions for arbitration or the taking over of the utility by the state. 
The anti-trust laws of several states have been enlarged to in- 
clude labor activities. At least half of the states passing anti- 
labor laws have made such laws enforceable by criminal 
proceedings. 

The over-all effect of these restrictive laws is, necessarily, to 
weaken the trade union movement and to destroy labor’s equality 
of bargaining power. Once this condition is accomplished, it is 
obvious that the employer will be more and more unwilling to 
agree to arbitrate any particular dispute when he believes that 
his superior economic strength, coupled with the backing of the 
state’s civil and criminal statutes against labor, will permit him 
to win his point without arbitration. Voluntary arbitration pre- 
supposes a condition of bargaining equality, and when that con- 
dition is destroyed, as it may be under the various federal and 
state laws, the principle of voluntary arbitration will be rele- 
gated to the side lines. 

Proceeding now to the second charge, namely, that the various 
anti-labor laws, and particularly the Taft-Hartley Act, directly 
discourage the process of voluntary arbitration by encouraging 
resort to the courts rather than to the conference table or vol- 
untary arbitration for the settlement of disputes over existing 
contracts, we find that under the Taft-Hartley Act the diversity 
of citizenship requirement for federal court jurisdiction has been 
abolished, and unions have been made sueable in their own names 
as entities, with service of process made extremely easy. Further- 
more, unions may be made liable for acts of any so-called agent 
even though such acts were not authorized or ratified. The union 
can be sued not only for breaches of contract but for engaging 
in any number of ambiguously defined alleged unfair practices. 
This is true not only under the Taft-Hartley Act but under a 
number of the laws passed in the states. It is obvious that by 
these provisions the employer has been encouraged to resort to 
the courts rather than to arbitration. Such encouragement 
toward court action in respect to union agreements entirely neg- 
lects the fact that a union contract differs greatly from an ordi- 
nary commercial contract not only because of the human rela- 
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tionships involved and the impossibility of including every 
possible condition of employment in any written agreement, but 
because the parties must continue to live together no matter who 
wins any particular lawsuit. It is for this reason that differences 
over contracts are much better settled over the conference table, 
and failing in that, by submission to arbitration by persons hav- 
ing an intimate knowledge of labor relations. 

To me, the conclusion is inescapable that, under the Taft- 
Hartley Act and under the various labor laws passed in some 
thirty states, voluntary arbitration will suffer a severe setback. 
Employers, strengthened and encouraged by these laws, will be 
much less willing to agree to arbitration in the first place and, 
in the second place, will be prone to take disputes into court 
rather than to take a chance on arbitration. 





Arbitrium Litium Laboris in Actione ut Denuntiat TAFTUS et HART- 
LIANUS was the title of a demonstration of arbitration procedures and 
techniques in labor disputes by a cast of lawyers selected from the Asso- 
ciation of the Bar of the City of New York, the New York County Lawyers 
Association, and the American Arbitration Association. All the incidents of 
an actual labor case taken from life and embodying issues typical of those 
arising in labor-management relations were presented and the award was 
rendered by the entire audience sitting as a Board of Arbitration. 


“Labor Arbitration Today” was the topic of a symposium sponsored by the 
Industrial Relations Committee, New York Chapter of the Society for the 
Advancement of Management. Among the program objectives were questions 
of arbitration as a profession and wage increase criteria, namely whether 
arbitrators are developing definite criteria for determining the amount of 
wage increases to be granted, what evidence arbitrators want, what effective 
evidence is presented by both parties, and what weight arbitrators assign to 
national trends, area trends and worker budgets. The speakers were: Theo- 
dore W. Kheel, Director of the New York City Division of Labor Relations; 
Jules J. Justin, of the law firm of Justin, Helzman and Justin; Solomon 
Barkin, Director of Research, Textile Workers Union of America; J. Noble 
Braden, Tribunal Vice President, American Arbitration Association; and 
Thomas L. Parsonnet, Corporation Lawyer, New Jersey State Federation of 
Labor. 


The Labor-Management Arbitration Letter, available from AAA, includes in 
its first 1948 issue a warning against defective arbitration clauses in collec- 
tive bargaining agreements, a note on the work which the Committee on 
Review of the Code of Ethics has been undertaking, and a reference to Com- 
pulsory Arbitration Statutes. 











Law and Decisions 


SOME OF THE INQUIRIES THAT LAWYERS 
BRING TO AAA 


A collective bargaining agreement containing an arbitration clause ex- 
pired on December 31, 1947. A dispute arose on an alleged unjustified dis- 
charge of an employee on December 20, 1947. Can that controversy be 
arbitrated under the meanwhile terminated contract? 


In an arbitration before an arbitration board of a trade association a 
party requested that a stenographic record should be taken at the proceeding 
at his expense. Unlike in Rule 22 of AAA’s Commercial Arbitration Rules, 
there is no provision to that effect in the arbitration rules of the trade asso- 
ciation. Does the refusal to have such stenographic record taken constitute 
misconduct of the arbitrators which may justify vacating the award? 


If parties want to have the value of stock in a closed corporation ap- 
praised, how must a submission be worded in order to constitute an arbi- 
tral issue in the meaning of art. 1448(2) N. Y. Civil Practice Act? 


Can arbitrators authorize the chairman of the arbitral board to make the 
award? 


Can service by mail as provided in arbitration rules of some trade asso- 
ciations be used for notices in court proceedings upon non-residents? 


What are the best ways to enforce a New York award against a defaulting 
party outside of the State? 


When is it preferable to enforce an arbitration clause under the U. S. 
Arbitration Act instead of under state statutes? 


Is an arbitrator authorized to interpret his award? 


How far should an arbitrator be allowed to give an affidavit or to be a 
witness in a court procedure regarding his award? 


Under what circumstances is a rubber-stamped arbitration clause binding 
upon parties to a standard or uniform contract? 


Is a broker or agent authorized to agree to arbitration for the party whom 
he represents? 


Is it advisable, if not necessary, to have judgment entered upon an award 
for its execution in another state, thus proving compliance with statutory 
requirements of the law of the place where the award was rendered? 


Are disputes on the custody of children arbitrable issues? 


How is the exclusion of lawyers by rules of organizations regarded by the 
courts? 


Should a judge act as an arbitrator if the law does not prevent? 


Is the arbitration of estate disputes as directed under a will of a testator 
binding upon the beneficiaries? 


Can a court adjudicate interests on a sum awarded to a party? 
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Requirement of Bona Fide Dispute 
Under New York Arbitration Statute” 


Respondent employer moved, under § 1458 of the New York 
Civil Practice Act, to stay arbitration proceedings initiated by 
the petitioner union in accordance with the terms of a labor 
agreement by which the parties had agreed “to discuss payment 
of a bonus.” The employer claimed that it had performed its 
obligation and fully complied with the agreement, since there 
had been a discussion as to the propriety of making such pay- 
ment. However, the union contended that the bonus clause con- 
templated payment and required discussion of the amount. The 
contract provided for arbitration of “any dispute ... as to the 
meaning, performance, non-performance, or application of the 
provisions of this agreement. . . .” and petitioner, alleging a 
“dispute” as to the “meaning” and “application” of the bonus 
clause, counter-moved under § 1450 to compel arbitration. On 
appeal from orders granting the motion to compel arbitration 
and denying the stay, held, reversed as to both orders. Peti- 
tioner’s interpretation of the bonus clause was so untenable that 
there was no arbitrable “dispute” between the parties. Interna- 
tional Ass’n of Machinists v. Cutler-Hammer, 271 App. Div. 917, 
67 N.Y.S. 2d 317 (1st Dep’t 1947). The Court of Appeals affirmed 
without opinion, 297 N.Y. 519, 74 N.E. 2d 464 (1947) (Fuld, J., 
writing a dissent in which Desmond, J., concurred). 

Section 1450 of the New York Civil Practice Act provides that 
“if there is no substantial issue as to the making of a contract 
[to arbitrate] or submission, or the failure to comply therewith,” 
an order to proceed to arbitration is to be made. The issues 
raised by a motion to stay under § 1458 are similarly limited. The 
courts have considered themselves under an absolute duty to 
order arbitration in all cases in which a valid agreement exists 
provided one of the parties has defaulted and failed to comply 
therewith. Once it has been settled that there is such an agree- 


* From Columbia Law Review vol. 47, p. 1243 (1947). 

1 Lipman v. Haeuser Shellac Co., 263 App. Div. 880, 32 N.Y.S. 2d 351 
(2d Dep’t 1942), aff'd, 289 N.Y. 76, 43 N.E. 2d 817 (1942); Hines v. 
Ziegfeld, 222 App. Div. 548, 226 N.Y. Supp. 562 (ist Dep’t 1928); Matter 
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ment, the question whether there has been a refusal to arbitrate 
by one party and thus whether “a failure to comply” exists is 
a simple one of fact which the judge himself will usually decide.’ 
However, if a substantial issue as to the existence of a valid 
agreement to arbitrate the particular controversy arises, a pre- 
liminary determination of that question must be made by the 
court,® or, at the request of either party, by a jury.‘ 

In making this determination, it is necessary to decide (a) the 
validity ° and (b) the coverage of each such clause sought to be 
enforced under the Civil Practice Act. There was no objection 
raised in the instant case to the validity of the arbitration agree- 
ment nor is there any doubt that respondent refused to arbitrate. 
It was claimed by respondent, however, that by its argument of 
full compliance with the terms of the agreement it was, in reality, 
alleging that the arbitration clause did not cover the particular 
controversy because it was not a bona fide “dispute” concerning 
the bonus clause of the contract.* The court accepted the allega- 
tion and, stating its finding that there was not a bona fide dispute, 
granted the stay of arbitration. In so doing two other findings 
were implied or presumed. 

In the first place, the granting of the stay implies the finding 
that the arbitration clause covered only bona fide disputes. Even 
assuming the correctness of the court’s decision on the bona fides 





of Kelley, 240 N.Y. 74, 147 N.E. 363 (1925); Matter of Wenger v. Propper, 
239 N.Y. 199, 146 N.E. 203 (1924). 

2 Although N.Y. Civ. Prac. Act § 1450 guarantees a jury trial, upon the 
request of other party, consider In re Orange Pulp & Paper Mills, 261 App. 
Div. 840, 24 N.Y.S. 2d 961 (2d Dep’t 1941); In re Basile, 170 Misc. 837, 10 
N.Y.S. 2d 24 (Sup. Ct. 1938). 

3 Matter of Belding Hemingway Co., 295 N.Y. 541, 68 N.E. 2d 681 (1946) ; 
Matter of Marchant v. Mead-Morrison Mfg. Co., 252 N.Y. 284, 169 N.E. 386 
(1929) (alternative holding) ; cf. Decatur Manufacturing Co. v. Murphy Bldg. 
Co., 166 Misc. 614, 2 N.Y.S. 2d 970 (Sup. Ct. 1938); see Matter of Kelley, 
240 N.Y. 74, 78, 147 N.E. 368, 364 (1925). But cf. Aqua Mfg. Co. v. War- 
show & Sons, 179 Misc. 949, 951, 40 N.Y.S. 2d 564, 565 (Sup. Ct. 1948). 

*N.Y. Crv. Prac. Act § 1450; Matter of Hesslein v. Greenfield, 281 N.Y. 
26, 22 N.E. 2d 149 (1989). 

5In the following cases a substantial issue as to the validity of the agree- 
ment required a preliminary trial by court or jury. Application of Shubert 
269 App. Div. 1015, 59 N.Y.S. 2d 148 (1st Dep’t 1945) (legality) ; Applica- 
tion of Gruen, 173 Misc. 765, 18 N.Y.S. 2d 990 (Sup. Ct. 1940) (duress) ; 
Application of Manufacturers Chemical Co., 259 App. Div. 321, 19 N.Y.S. 2d 
171 (1st Dep’t 1940) (material misrepresentation) ; Newburger v. Gold, 229 
App. Div. 572, 243 N.Y. Supp. 51 (1st Dep’t 1930), af’d, 255 N.Y. 532, 175 
N.E. 301 (1930) (fraud) ; In re King-Varick Corporation, 129 Misc. 645, 222 
N.Y. Supp. 377 (Sup. Ct. 1927) (performance of condition precedent). 

* Respondent’s brief in Court of Appeals, p. 10. 
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of the bonus clause dispute,’ the implication with respect to the 
coverage of the arbitration clause seems questionable. Arbitra- 
tion clauses have been held too narrow to embrace specific con- 
troversies of a type not enumerated therein.* It has been so held 
even where disputes as to the interpretation of the enumerated 
clauses were made arbitrable,® although it would seem that, in 
such a case, the arbitrator could so interpret one of the enumer- 
ated clauses as to include the subject of a particular dispute.” 
This case encroaches further upon the arbitrator’s domain by 
assigning to the court, rather than to the arbitrator, the deter- 
mination of the bona fides of the dispute. The Court of Appeals, 
in a case in which arbitration was compelled, had previously 
suggested that arbitration might not be ordered where a dispute 
was not bona fide.** This dictum appears to have been the basis 
for the court’s decision in the instant case.’” 

In the second place by reversing the decision of the trial court 
and ordering the stay of arbitration, the Appellate Division im- 
plied that there was no substantial issue with respect to the cov- 
erage of the arbitration clause. This question was not expressly 
discussed and may not have been considered at all. If the issue 
were a substantial one, either party would have been entitled to 
present evidence thereon to the court, or to a jury if one had 
been requested."* The failure of the Appellate Division to remand 
deprived the respondent of this opportunity ; if the decision rests 
on a finding that the issue was not substantial, it would seem 
that such a finding should be made explicit. 


7 There was abundant evidence to the contrary. Petitioner’s brief in Court 
of Appeals, pp. 28-35. See Fuld, J., dissenting in instant case in Court of 
Appeals at 520, 74 N.E. 2d at 464. 

8 E.g., Matter of Kallus and Ideal Novelty and Toy Co., 292 N.Y. 459, 55 
N.E. 2d 737 (1944); ef. Application of Towns & James, Inc., 183 Misc. 181, 
48 N.Y.S. 2d 81 (Sup. Ct. 1944). 

® Richman v. Wengraf, 60 N.Y.S. 2d 764 (Sup. Ct. 1945), aff'd without 
opinion, 270 App. Div. 912, 61 N.Y.S. 2d 630 (2d Dep’t 1946). 

10 See memorandum dissent in Richman v. Wengraf, 270 App. Div. 912, 61 
N.Y.S. 2d 630 (2d Dep’t 1946). 

11 See Matter of Wenger v. Propper, 239 N.Y. 199, 202, 146 N.E. 203, 204 
(1924). 

12 Although the Court of Appeals gave no opinion, the dissent takes this 
dictum into account, accepting it, but denying its application. Instant case 
in Court of Appeals at 520, 74 N.E. 2d at 464. 

13 N.Y. Civ. Prac. Act §§ 1450, 1458. 
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Review of Court Decisions 


COMMERCIAL 


“Monetary Inflation” was an arbitrable issue in a lease which provided 
“that in the event that a period of monetary inflation shall arise,” a new 
rental should be determined by arbitration. The Superior Court of Ridge- 
field County, Conn., held that by “monetary inflation” the parties intended 
the devaluation of the dollar by governmental act rather than a general price 
inflation. Since this has not occurred, the application for arbitration was 
not granted. Hyman v. Sommers, 15 Conn. Sup. 145. 


A Partnership Agreement to arbitrate need not always be signed. An award 
in a partnership dispute was confirmed by all partners pursuant to Sec. 20 
subdivision 3 of the New York Partnership Law. That provision only 
“applies to a formal submission to arbitration of a present existing claim 
and does not affect the clause for the purchase of merchandise which pro- 
vides for future arbitration of possible future claims arising out of the con- 
tract.” Knickerbocker Textile Corp. v. Parness, N. Y. L. J., January 14, 1948, 
p. 162, O’Brien, J. 


Attorney’s Notice terminated a lease on behalf of the landlord though no 
provision in the lease authorized the attorney. The court considered the 
termination ineffective as a condition precedent to arbitration and therefore 
no basis for invoking the arbitration provisions. Lendon Realty Co. v. Weber, 
N. Y. L. J., March 10, 1948, p. 900, Eder, J. 


The Irrevocability of an arbitration provision, the fundamental principle of 
modern arbitration, was recently reaffirmed by the California Appellate 
Court which stated that “the law favors arbitration; it is a substitute for 
action in court.” Franklin v. National C. Goldstone Agency, 188 P. 2d 60. 


Federal court enforcement of awards rendered in a dispute between corporations 
on the price of natural gas which they agreed to sell to another corpora- 
tion can be had, whether the arbitrations were statutory under West Vir- 
ginia Code (Chapter 55, Article 10) or at common law. Columbian Fuel 
Corporation v. Warfield Natural Gas Company, 72 F. Supp. 839. 


A Construction Contract provided for arbitration “of a dispute arising out of 
the contract in a manner provided by law.” Damages were sought by reason 
of the alleged failure of the contractor to complete his contract in time. 
Such claim for damages was considered a “dispute arising out of the 
contract” (General Footwear v. Lawrence, 252 N. Y. 277) and court action 
was stayed until arbitration was had. MacArthur Concrete Pile Corp. v. Kew 
Queens Corp., N. Y. L. J., February 17, 1948, p. 602, Hofstadter, J. 


Trustees in Bankruptcy Proceedings were not bound by an arbitration clause 
in an ore pooling contract of railroad companies. Thus the Federal District 
Court, Minnesota did not enforce the clause pursuant to art. 4 of the U. S. 
Arbitration Act. In re Wisconsin Cent. Ry. Co., 74 F. Supp. 85. 
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Massachusetts Leases concluded in 1911 for ninety-nine years provided for 
determination of the rent after 1946 by three disinterested persons as arbi- 
trators. This determination was made without hearing the plaintiffs although 
they asked to be heard. The Supreme Judicial Court of Massachusetts held 
that although the word arbitrators was used, the leases did not call for a 
technical arbitration for there was no existing claim to be arbitrated but 
only a valuation to be made. In case of such appraisal, no notice of hearing 
is required and the correctness of the principles and methods of valuation 
adopted by the appraisers cannot be inquired into by the courts in the 
absence of dishonesty or bad faith which were not alleged by the plaintiff. 
Eliot v. Coulter, 322 Mass. 86, 76 N. E. 2d 19. 


A Limited Arbitration Clause under a construction contract provided for 
arbitration in the event a disagreement should occur on the unit price. A 
dispute as to the amount of money to be paid for labor and materials fur- 
nished was not considered an arbitrable issue by the court which said: 
“While courts do not hesitate to direct arbitration of any and all contro- 
versies growing out of an agreement if such intention is clear (Matter of 
Marchant v. Mead-Morrison Mfg. Co., 252 N. Y. 284, 298, 299), no court 
can impose a broad arbitration clause when the language of the contract 
clearly shows the intention to limit arbitration to particular disputes.” Safir 
v. St. Johns Woodworking Co., Inc., N. Y. L. J., January 16, 1948, p. 207, 
Hallinan, J. 


A Broker’s Sales Note provided that it was to become a contract only when 
accepted in writing by the seller or when the buyer had accepted delivery of 
at least part of the goods. Thus the signature of the broker was not enough 
to create a contract and in refusing to direct arbitration the court said: “No 
custom would be admissible to override the express clear language of the 
sales note that it was not to become a contract unless accepted in writing by 
the seller, or unless delivery of at least part of the goods had been accepted 
by the buyer.” Aljo Fabrics, Inc. v. Princeton Rayon Corp., N. Y. L. J. 
February 20, 1948, p. 657, Valente, J. 


North Carolina Contract Arbitrable in New York. A North Carolina party who, 
in a contract with a Uruguayan party had agreed to arbitration under the 
Rules of the Inter-American Commercial Arbitration Commission in New 
York, tried to restrain permanently an arbitration proceeding instituted in 
New York, this in view of the provision of the General Statute of North 
Carolina providing only for the enforcement of an agreement to arbitrate 
an existing controversy. New York Supreme Court denied such motion (189 
Misc. 237, digested in this Journal 1947 p. 185), which order was affirmed by 
the Appellate Division, 272 App. Div. 801, 961. An appeal was recently dis- 
missed by the Court of Appeals of New York “on the ground that the order 
sought to be appealed from does not finally determine a special proceeding 
within the meaning of the constitution.” R. B. Gantt v. Hurtado & Cia., Ltd., 
297 N. Y. 742, 77 N. E. 2d 323. 


Construction Contracts for grading of streets and building of houses in Texas 
provided for arbitration under the Standard Form of Arbitration Procedures 
of the American Institute of Architects. Awards rendered in Texas were 
not considered enforceable under the U. S. Arbitration Act since no question 
of interstate commerce was involved. Tejas Development Corp. v. McGough 


Bros., Circuit Court of Appeals for the Fifth Circuit, Feb. 8, 1948, 165 F. 2d 
276. 
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Arbitration “According to the Arbitration Law of New York” was indicated in 
a contract with a Canadian corporation which did not designate the place of 
arbitration. The court in directing arbitration said that from their reference 
“it can fairly be inferred that the parties intended New York to be the 
forum of the arbitration.” In re Pyro Plastics Corporation, N. Y. L. J., 
February 10, 1948, p. 525, Dineen, J. 


A Statement of Profits as furnished by one party was considered inadequate 
and insufficient by the other party and thus not in conformity with the 
terms of the agreement. As the agreement provided for arbitration of all 
disputes “with respect to the terms of the agreement or the interpretation 
of any of its provisions and clauses,” the court refused to stay arbitration 
in saying: “The parties have expressly provided for the contingency which 
has arisen and it is the duty of the court to enforce the agreement, rather 
than to undertake itself to settle the dispute or to narrow the field of arbitral 
disputes (Matter of Hines, 222 App. Div., 5438).” Abdelnoor v. Zaib, 
N. Y. L. J., March 10, 1948, p. 900, Eder, J. 


Waiver of Arbitration in Partnership Dispute. An arbitration clause covered 
any disagreement arising in respect of the conduct of a partnership business 
or of its dissolution. Proceedings were stayed until arbitration could be had, 
the court stating that “the pleading of the defense of the right to arbitra- 
tion is not a waiver of such right (Matter of Dandy Dress, Inc., 179 Misc. 
36).” Diener v. Goldsmith, N. Y. L. J., January 21, 1948, p. 258, Steuer, J. 


Pre-Trial Examination sometimes possible under New York Law. Since Sec. 
1459 Civil Practice Act expressly provides that arbitration of a controversy 
shall be deemed a special proceeding, it was held that examination before 
trial is possible “to obtain evidence for use upon the trial in this court of the 
preliminary issue of whether a written agreement to arbitrate was entered 
into by the respondent.” This was not a case for an examination for the 
purpose of eliciting evidence to be used before the arbitrators which, under 
New York practice, is not available. J. K. Knitting Mills, Inc. v. Dorgin, 
N. Y. L. J.. January 15, 1948, p. 179, Valente, J. 


Challenge of Arbitrators in Court not possible before Award is rendered. In an 
AAA arbitration federal courts refused to entertain any application to dis- 
qualify arbitrators since courts are without jurisdiction under U. S. Arbitra- 
tion Act to interfere during an arbitration proceeding. The decision of the 
District Court digested in Arbitration Journal 1946 p. 333 and reported 72 
F. Supp. 825, was affirmed by the Circuit Court of Appeals for the 2d Dis- 
trict, 163 F. 2d 310. After the award was made, the challenge was renewed 
before New York Supreme Court which ordered a report of a referee on the 
alleged partiality. San Carlo Opera Co. v. Conley, N. Y. L. J., March 11, 
1948, p. 917, Pecora, J. 


West Virginia Arbitration Agreement as to the price of gas provided that arbi- 
trators should not be bound by strict rules of evidence and information and 
data might be submitted to them. The arbitrators had therefore the right 
to consider evidence of prices not only within the particular area covered by 
the parties’ contracts, but also in other countries, for the purpose of deter- 
mining the reasonable market value. Columbian Fuel Corporation v. United 
Fuel Gas Co., 72 F. Supp. 848, affirmed Jan. 5, 1948, 165 F. 2d 746. 


A Submission of a Construction Dispute provided that the award of an attorney 
should be rendered “according to the legal rights of the parties.” Ordinarily 


57 











awards are not subject to judicial review and arbitrators are not bound by 
strict adherence to legal procedure and rules of submission of evidence 
expected in judicial trials, as pointed out in Pacific Vegetable Oil Co. v. 
C. S. T., Ltd., 174 P. 2d 441. The District Court of Appeal, Cal., held that 
under the prevailing circumstances “a plain mistake in the arbitrator’s 
construction of the law is sufficient ground upon which to void the award,” 
since the submission “was not a general, unqualified submission but was, 
on the other hand, a qualified submission and bound the arbitrator to decide 
in conformity to the law, and left him without authority to do otherwise.” 
Loving & Evans v. Blick, 177 P. 2d 981. 


A Challenge of Appraisers who were appointed to fix the valuation of leased 
school fund property was refuted by Illinois courts. One was a partner in 
real estate business of one who had been employed by the school board as 
an expert witness in proceedings involving prior appraisement ten years 
before and had participated in fees earned by the partner. On challenge of 
bias, the Supreme Court held that an interest or bias to disqualify an arbi- 
trator or appraiser “may be small but must be direct, definite and capable 
of demonstration rather than remote, uncertain, or speculative.” The de- 
cisions of lower courts dismissing the complaint to set aside the appraisals, 
were affirmed. Giddens v. Board of Education of City of Chicago, 75 N. E. 
2d 286. 


Interpretation of a Loss Insurance Policy was subject of an arbitration, namely 
whether damaged equipment was such as was “usual to saw mill operations” 
within the wording of the policy. An award was sustained by the Federal 
District Court, Northern District, California, since under sections 1287 and 
1288 of the California Code of Civil Procedure only gross error or mistake 
prejudicing substantially the rights of a party is a ground for vacating an 
award but not “a mere error in judgment.” Lundblade v. Continental Ins. Co., 
74 F. Supp. 795. 


Restricted Scope of Arbitrator’s Authority was considered by the District Court 
of Appeal, California, to the effect that an arbitrator who was only appointed 
to determine the quality of raisins was not empowered to fix damages for 
the delivery of raisins of an inferior quality. Biola Co-op Raisin Grovers 
Ass’n v. Scheidt, 184 P. 2d 747. 


Appraisers under Hail Insurance Policy are restricted solely to finding the 
amount of damages whereas arbitrators endeavor to settle the whole dispute. 
McManus v. Farmers Mut. Hail Ins. Co. of Missouri, 203 S. W. 2d 107. 


Exclusion of Lawyers in arbitration proceedings under a rule of a trade asso- 
ciation was maintained by the court, in saying “The exclusion of counsel 
under the terms of the contract entered into applied equally to both. The 
contract was not void or against public policy. Refusal to permit counsel 
under these circumstances did not constitute a violation of due process of 
law.” Knickerbocker Textile Corp’n v. Ginsberg, N. Y. L. J., February 5, 
1948, p. 468, Dineen, J. 


MANAGEMENT-LABOR 


Attorneys’ Signatures under agreements to arbitrate between the employer and 
the members of an unincorporated labor union are binding upon the members 
of the union. The Supreme Judicial Court of Massachusetts confirmed an 
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award since no question of agency of the attorneys had been raised in the 
arbitral proceedings. Members of Bakery and Confectionery Workers Union, 
Local 458 v. Hall Baking Co., 69 N. E. 2d 111. 


Benefits from Hospital Department of Railway Company were considered in a 
dispute as to whether an employee injured in a fight was entitled to the bene- 
fits from the hospital department to which the company and the employees 
contributed. An award disallowing the claim precluded the employee from 
maintaining any court action to recover such benefits. Rueda v. Union Pac. 
R. Co., 175 Pacific Reporter 778. (The decision of the Supreme Court of 
Oregon which considers many references is commented upon in an article 
by William F. Bernard in Oregon Law Review vol. 26 p. 280; the article 
will be reprinted in a forthcoming issue of the Journal). 


Change of Normal Working Hours in a chain of grocery stores was the subject 
of a dispute where the court directed arbitration under AAA Rules, stating: 
“In ascertaining whether a given dispute is one under the contract, it must 
be borne in mind that from the very nature of things, specific provision can- 
not be made in a collective agreement for every detail which may arise in 
the day to day operations under it. If it covers broadly a given field, the mere 
failure to foresee every possible contingency should not be treated as a pur- 
poseful exclusion of the unforeseen contingency from the operation of the 
agreement and its arbitration machinery.” Local 474, National Food Chain 
Store Employees, C.I. O. v. Safeway Stores, Inc., N. Y. L. J., March 17, 1948, 
p. 992, Hofstadter, J. 


Just Cause for the Discharge of Employees was not mentioned in a collective 
bargaining agreement as a condition to the discharge of employees. Arbitra- 
tion was therefore denied by the court in stating “The parties not having 
contracted to arbitrate the question of the discharge of the employees for 
just cause, there is no arbitrable dispute.” Goldberg v. Dowd, N. Y. L. J., 
January 30, 1948, p. 391, Dineen, J. 


Consideration of the Award by All Three Arbitrators is necessary in an arbitra- 
tion of a controversy “to attempt to arrive at the terms of the contract.” 
The umpire appointed by U. S. Conciliation Service signed the award with 
which the two other arbitrators did not agree. The award was vacated by 
Kansas City Court of Appeals since the award has to be considered by all 
of the arbitrators. Continental Bank & Supply Co. v. International Brother- 
hood of Bookbinders, 201 S. W. 2d 531. 


Application of Fair Labor Standards Act gave rise to a stay of court proceedings 
pursuant to Sec. 3 U. S. Arbitration Act in various cases where agreements 
between the United Mine Workers of America and anthracite operators 
were involved (Donahue v. Susquehanna Collieries, 138 F. 2d 3 and 160 F. 2d 
661; Hudson Coal Company v. Watkins, 151 F. 2d 311; digested in Arbitra- 
tion Journal 1946 p. 91). More recently the Circuit Court of Appeals for 
the Third District, in affirming an order to stay court action pending arbitra- 
tion, pointed out: “If the arbitration process proceeds to an award which is 
not in accordance with the provisions of the Fair Labor Standards Act or 
any other applicable statute, Sections 10 and 11 of the U. S. Arbitration Act 
provide means for its vacation, rehearing, modification or correction... . 
Mine Workers and Operators have made a series of valid and binding agree- 
ments for arbitration. They must submit to the arbitration upon which they 
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have agreed.” Evans v. Hudson Coal Company, October Term 1947, No. 9421, 
February 10, 1948, 165 F. 2d 970. 


Where Reemployed Veterans had no claim for vacation compensation under 
Sec. 308 (c) of the Selective Service and Training Act of 1940, as amended, 
the Federal District Court, Pennsylvania, dismissed such court action and 
did not stay the proceedings until arbitration under the collective bargaining 
agreement was held, since no claim properly triable in the federal court was 
presented and proper interpretation of the agreement as to the compensation 
claim is to be left alone to the arbitral tribunal. Woods v. Glen Alden Coal 
Co., 73 F. Supp. 871. 


New Jersey Compulsory Arbitration of labor disputes in public utilities and 
jurisdictional questions of enforcement of Chapter 38, Public Laws of New 
Jersey, 1946, as amended by Ch. 47, Public Laws, New Jersey, 1947, were 
considered by the Federal District Court, New Jersey, in Traffic Telephone 
Workers’ Federation of New Jersey v. Driscoll, Governor of the State of New 
Jersey, 72 F. Supp. 499. 


Assessment of Money Damages in award was considered proper pursuant to 
a collective bargaining agreement in a recent decision of N. Y. Supreme 
Court. In re General Dry Cleaners Inc., 75 N. Y. S. 2d 615. 


Trial of Issue and thus stay of arbitration is necessary when court cannot 
determine from papers whether employee’s discharge is to be controlled 
by collective bargaining agreement between union and employer’s associa- 
tion of manufacturers, or by employment contract. Kravitz v. Viola Knitting 
Mills, Inc., 75 N. Y. S. 2d 570. 


Expiration of Collective Bargaining Agreement does not release parties to con- 
tract from obligation to arbitrate disputes which arose before its expiration. 
This question passed upon in Linne v. Stuyvesant Construction Corp., 268 
App. Div. 982 and 1027 (digested in this Journal 1946 p. 85), Matter of 
Motor Haulage Co., 189 Misc. 152 (digested in this Journal 1947 p. 183, 
reversed on other grounds, 272 App. Div. 382) and Anderson v. Universal 
Brass Turning Co., N. Y. L. J., August 12, 1942, p. 263, Kadien, J., was re- 
cently considered in Lane v. Endicott Johnson Corp., 15 N. Y. S. 2d 171. 


Re-Opening of Wage Question. Provision that either party may re-open that 
question upon notice was considered “insufficient to justify a direction to 
arbitrate wages under a general arbitration clause not specifically providing 
for arbitration of the wages upon re-opening of that question.” McCarten v. 
Brooklyn Bridge Freezing & Cold Storage Co., Inc., N. Y. L. J., April 13, 
1948, p. 13859, Koch, J. 
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Publications 


Arbitration and Judicial Settlement of International Disputes is the topic 
of eight lectures by Mr. William C. Dennis, former President of Earlham 
College, Richmond, Indiana, at the Inter-American Academy of Comparative 
and International Law at its Third Annual Meeting in Habana, Cuba, in 
March 1948; Contracts: Arbitration: Waiver of Right to Enforce Arbitra- 
tion, by Richard P. Donovan, appeared in Cornell Quarterly Law Review vol. 
33 p. 285-292, referring in thirty-seven notes to many court decisions and 
source material; Commercial Law Journal vol. 53 (March 1948) p. 31-35 
carried an annotated article on Commercial Arbitration by B. Bernard Wol- 
son, of the Toledo, Ohio Bar; Arbitration—A Vital Tool for Lawyers, by 
Frances L. Roth, appeared in the Connecticut Bar Journal vol. 21 (December 
1947) p. 455 to 466, referring to various Connecticut court decisions on arbi- 
tration; Specific Performance of Contract or Option as Effected by Unexe- 
cuted Provision for Determination of Price by Arbitrators or Appraisers is 
the title of an interesting note in American Law Reports vol. 167 page 727. 
It comments upon Texas Co. v. Z. & M. Independent Oil Corporation, 156 F. 
2d 862 which was digested in Arbitration Journal 1946 p. 489; The Fifth 
Decennial Digest of the American Digest System 1936-1946 deals in vol. 4 
(1948) on p. 65 to 124 with arbitration; Man in the Middle Talks Shop, an 
article by Ralph T. Seward, Impartial Chairman of the Board of Conciliation 
and Arbitration for the operating companies of U. S. Steel Corporation and 
the United Steelworkers of America, in the March 1948 issue of Modern 
Industry p. 67; Arbitration: Proving your Case, by Jules J. Justin, in vol. 
24 of Personnel (1948), a publication of the American Management Asso- 
ciation; Arbitration of Labor Disputes. Some Practical Aspects, is the title 
of an article by Robert Abelow which appeared in Brooklyn Law Review vol. 
XIV p. 28. 


War Claims. World War II created many problems in the field of property 
interests. Not only an enlarged participation of American investments be- 
tween the two world wars but also new situations of economic aid during 
and after this war involve questions both of domestic law and international 
relations which require a new approach to arrive at new and permanent 
solutions. 

One aspect of the reparation problem which concerns not only the relation- 
ship of the victorious governments towards the former enemy countries 
but also the cooperation of the Allied Powers is the disposal of German 
external assets. Here, in the various international agreements of Paris 
(January 16, 1946) and Brussels (December 6, 1947) arbitration machinery 
has been established to solve some of the controversies between the govern- 
ments. (Pertinent provisions were reprinted in this Journal (1946) p. 36 
and 1947 p. 851). Historical precedents will be of great value as is the com- 
prehensive commentary of the State Department on the Treaty of Ver- 
sailles1 and the further publication on the Paris Peace Conference of 


1The Treaty of Versailles and After. Annotations of the Text of My) 1 tae Uz. 8. 
Department of State Publication 2724, Washington, 1947, 1018 pp., $3. 
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1946,? both publications making available a documentation hardly available 
elsewhere. 

As to special problems of German reparations, an issue which will be of 
interest for years to come, Friedman’s well organized book * on the military 
occupation of Germany and the vivid account of Batchford and Ross * on the 
prospects of reparation settlements afford interesting background material. 

Another aspect of the problem of war claims deserves special attention in 
this country where Congress is going to establish a War Claims Commission 
(H. R. 4044) which will have to investigate the various American claims to 
be satisfied out of available enemy assets. Such war claim legislation has 
already been introduced in many European countries, where a long record 
of specific post-war legislation measures exists due to many European war 
situations during the last 150 years. It is therefore most useful to have in 
Cahn’s first volume of his Swiss publication 5 a comparative survey of the 
law on war damages, its principles and effects and especially the documenta- 
tion of statutory enactments, constituting a reliable source material. 

Finally, war claims have to be settled after the enactment of Peace 
Treaties between individuals and business organizations of the various coun- 
tries. Here the book by Wolff ® recalls many regulations and cases with 
which courts had to deal after the First World War, whereas the very 
comprehensive work by Webber? in its second edition not only gives indis- 
pensable material on the juridical development in Great Britain in the two 
World Wars but also many comparative references to similar situations in 
other countries especially the United States. 

Measures of economic warfare have also been dealt with in the recent 
publication by Domke® which gives pertinent data on the domestic and 
international aspects with which important issues of alien property have 
been faced in the post-war period, such as nationalization abroad and the 
protection of American property interests in foreign corporations. It refers 
also to arbitration questions regarding American rights and stresses the 
necessity of arbitral tribunals for the settlement of many issues involved in 
the forthcoming liquidation of war claims in various countries. 


Yearbook of the United Nations 1946-47, published by the Department of 
Public Information, United Nations, Lake Success, New York (991 pp., $10), 
presents a summary of the activities and achievements of the United Nations 
from its inception to July 1, 1947. The basic source material is thoroughly 
documented and thus indispensable to all who are looking for reliable in- 
formation. 


Voting Procedures in International Political Organizations, by Wellington 
Koo, Jr., New York, Columbia University Press, 1947, 349 pp., $4, is a most 
timely book examining voting formuias and interpreting the veto power on 


2 Paris Peace Conference 19}6. Selected Documents. Department of State Publication 
2868, 1442 pp., $6. 

*W. Friedmann: The Allied Military Government of Germany. London, Stevens & 
Sons, 1947, 362 pp., 25s. 

*B. U. Ratchford and Wm. D. Ross: Berlin Reparations Assignment. Round One of 
the German Peace Settlement. Chapel Hill: University of North Carolina Press, 
259 pp., $3.50. 

5 The Kriegsschadenurecht der Nationen, by Hans Joseph Cahn. Vol. 1, Zurich- 
New York: Europa Verlag (U. S. representative: Fr. Krause, 4716 Broadway, New 
York), 1947, 336 pp., $12.50. 

®*The Problem of Pre-War Contracts in Peace Treaties, by Ernst Wolff, London; 
Stevens & Sons, 1946, 143 pp., 12s. 6d. 

™The Effect of War on Contracts, by George J. Webber. 2d ed. London: Solicitors’ 
Law Stationery Society, 1946, 802 pp., L3.17s.6d. 

8 The Control of Alien Property. Supplement to Trading with the Enemy in World 
War II, by Martin Domke. New York: Central Book Cy., 1947, 334 pp., $7.50. 
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the basis of the author’s firsthand experience since the San Francisco Con- 
ference. References to source material in the bibliography and the excellent 
index make the study a valuable contribution to an important issue of 
international cooperation of the post-war period. 


International Court of Justice. Yearbook 1946-1947 (233 pp.) includes 
valuable documentation on the historical background of the Court and its 
jurisdiction both in contentious procedure and as an advisory body. A fur- 
ther publication of the Court, and its jurisdiction both in contentious pro- 
cedure and as an advisory body. A further publication of the Court, Acts 
and Documents concerning the Organization of the Court, contains the 
Statute and Rules as adopted May 6, 1946, other constitutional documents 
and a very useful index to the Statute and the Rules. 


International Cartels. The regulation of international cartels and the 
control of commodity agreements has been one of the foremost aspects of 
post-war cooperation in the economic field. The deliberations on a Draft- 
Charter of an International Trade Organization in London, Geneva and more 
recently in Habana dealt with those issues which will again retain the gen- 
eral interest when the Charter will be submitted for parliamentary con- 
sideration in many countries. It is for that reason that books on interna- 
tional cartels of a general character like the valuable publications by Hex- 
ner,1 Stocking and Watkins,? Lynch,’ Mason,* and Whittlesey 5 with their 
extensive documentation will be indispensable for an intelligent discussion 
of the issues involved. Moreover, some special studies by Hexner,® Marlio 7 
and Haussmann ® afford well organized source material which should be 
appreciated as an indispensable documentation. 

Finally, Toulmin’s recent publication ® should be specifically mentioned 
since it includes among the many typical forms of agreements and court 
decrees some instances where arbitration has been provided for as a means 
of settling controversies arising out of the interpretation and application 
of international private contracts (p. 226, 252, 291, 301). 


Protection of Foreign Interests. A Study in Diplomatie and Consular 
Practice, by William McHenry Franklin, Department of State Publ. 2693, 
1947, 328 pp., $1.50, is a very well documented presentation of both the basic 
principles and administrative procedure which make available hitherto un- 
known diplomatic documentation. 


1 International Cartels, by Ervin Hexner. Chapel Hill, University of North Carolina 
Press: 1945, 555 pp., $6. 

2 Cartels in Action. Case Studies in International Business Diplomacy, by George W. 
seeing and Myron W. Watkins. New York: Twentieth Century Fund, 1946, 533 pp., 


’The Concentration of Economic Power, by David Lynch. New York: Columbia 
University Press: 1946, 423 pp., $5.50 

‘Controlling World Trade. Cartels and Comapondity Agreements, by Edward S. 
Mason. New York: McGraw-Hill, 1946, 289 pp., $7.50 

5 National Interest and International Cartels, by Charles R. Whittlesey. New York: 
Macmillan, 1946, 172 pp., $2.50. 

° The International Steel Cartel, by Ervin Hexner. Chapel Hill, University of North 
Carolina Press: 1943, 330 pp., $6. 

*The Aluminum Cartel, by Louis Marlio. Washington, D. C.: Brookings Institution, 
1947, 130 pp., $1.50. 

8 Konzerne und Kartelle im Zeichen der “Wirtschaftslenkung”’, by Fritz Haussmann. 
Zurich (Switzerland): Verlag fuer Recht + — 1938, 383 pp., sfr. 19; 
Rechtstaat und “Wirtschaftslenkung”, ibid., 1935 35 pp., sfr. 17; Die W irtschaftliche 
Konzentration an ihrer Schicksalswende, ibid., Sogo. 382 pp., sfr. 19. 

* International Contracts and the Anti-Trust Laws, by Harry Aubrey Toulmin, Jr. 
Cincinnati: W. H. Anderson, 1947, 1068 pp., $15. 
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Documentation 


AIR TRANSPORT AGREEMENTS 


The Agreement between the United States of America and the Austrian 
Federal Government, signed at Vienna on October 8, 1947, provides in its 
Art. IX: 


Except as otherwise provided in this Agreement or its Annex, any 
dispute between the Contracting Parties relative to the interpretation 
or application of this Agreement or its Annex, which cannot be settled 
through consultation, shall be submitted for an advisory report to a 
tribunal of three arbitrators, one to be named by each Contracting 
Party, and the third to be agreed upon by the two arbitrators so chosen, 
provided that such third arbitrator shall not be a national of either 
Contracting Party. Each of the Contracting Parties shall designate an 
arbitrator within two months of the date of delivery by either Party 
to the other Party of a diplomatic note requesting arbitration of a 
dispute; and the third arbitrator shall be agreed upon within one month 
after such period of two months. If the third arbitrator is not agreed 
upon within the time limitation indicated, the vacancy thereby created 
shall be filled by the appointment of a person, designated by the Presi- 
dent of the Council of the International Civil Aviation Organization, 
from a panel of arbitral personnel maintained in accordance with the 
practice of the International Civil Aviation Organization. The executive 
authorities of the Contracting Parties will use their best efforts under 
the powers available to them to put into effect the opinion expressed 
in any such advisory report. A moiety of the expenses of the arbitral 
tribunal shall be borne by each party. 


BRUSSELS TREATY OF MARCH 17, 1948 


The Fifty Year Treaty among the United Kingdom, France and the three 
Benelux countries (Belgium, the Netherlands and Luxembourg) provides in 
Art. VIII: 


In pursuance of their determination to settle disputes only by peaceful 
means, the high contracting parties will apply to disputes between them- 
selves the following provisions: 

The high contracting parties will, while the present treaty remains 
in force, settle all disputes falling within the scope of Article 36, Para- 
graph 2, of the statute of the International Court of Justice by referring 
them to the court, subject only, in the case of each of them, to any 
reservation already made by that party when accepting this clause for 
compulsory jurisdiction to the extent that that party may maintain the 
reservation. 

In addition, the high contracting parties will submit to conciliation all 
disputes outside the scope of Article 36, Paragraph 2, of the statute of 
the International Court of Justice. In the case of a mixed dispute in- 
volving both questions for which conciliation is appropriate and other 
questions for which judicial settlement is appropriate, any party to the 
dispute shall have the right to insist that the judicial settlement of the 
legal questions shall precede conciliation. 

The preceding provisions of this article in no way affect the applica- 
tion of revelant provisions or agreements prescribing some other method 
of pacific settlement. 64 








